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From the Chief Editor

It gives me immense pleasure fo announce the release of Volume 14, Issue 1 of Pragyaan: Journal of
Law, a testament to the dedicafion and hard work invested in this endeavor, This issue presents o
significant achievement, showcasing impactful contributions from distinguished scholars across
various disciplines of legal research.

Keenly observed and appreciated is the conlinuous improvement in the quality of research with each
successive issue, The present volume stands as o commendable presentation of insightful scholarship
that we hope will resonate positively with our readers.

Heartfelt gratitude goes to our volued advisors, meticulous reviewers, dedicated contributors, and
esteemed editorial board members, whose unwavering support has been instrumental in shaping this
issue into its present form.

A sincere thank you to all these who have directly or indirectly confributed to the success of this
publication. As we release this issue, we eagerly anticipate a continved and meaningful association
with our readers, contributors, and the broader ecademic community,

Warm regards,

Prof (Dr) Ashish Verma
Chief Editer
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E-Courts and the Right to Justice: Reviewing the Impacts of
Digitalisation on Access to Justice in India

Or, Faizanur Rahman®
Cr. Mohammad Horoon™*

ABSTRACT

A fronsparent, active, ond accessible administration of justice s the badrock of any civilized society. The fradifional or
outdated procedures hove proved the administration of justice in India slaw, ime-consuming, costly, and delaying justize. |I
is evidentthal over five crore casses ors pending befars various cours in Indio, told the law Minister &qun Bam Meghwal in
Lok Sabha.' During the COVID-19 outhreak, a large sociely could notoccess justice and the autbreak further enhonced
the cose bocklog, one of the highly chollenging issues before the Indian Judiciosy, The informotion technology opplied by
the courts 1o resolve disputes is enabling occessibility to justice and making the Judiciary transparent and speedy, The
present-day tech-bosed courts or E-Courts hove the significant potential to moke wdicial processes easy and occessible,
This paper examines, the process of digitalization of courts in Indio and how technelogy enables the courts fo meet the
Constitutional goal of speedy triol and easy accessto justice for all,

Keywords: Digitalisation, E-Courts, Technolagy, QDR, Tele- Justice

Intraduction

An enhanced cose backlog is one of the highly challenging
issues bafore the Indian Judiciary, Civar 5 crore court cases
are pending before various courls, lold the Law minister
Arun Rom Meghwol in Lok Sobho. At present, the
enormous challenges are faced by the judicial system as o
result of arrears, bocklogs, ond delays that can be partially
resalved IF the courts hove operotional  efficiency,
coordination, accessibility, and spead, all of which are
indeed possible with the use of information technolagy.
Becouse of the: lockdown, during the COVID- 19 ovtbreak
courts remained closed; which wos o major sethack for
those walfing in line for justice,” Amid the pandemic, the
technology allowed the cowts fo confinue operating
virtually, which made accessibility to justice eosy and
decrensed the number of cose pendency. The courts were
open, and their procesdings are still streamed live online.’
Modem technclogies like information and computer
technology enoble systems to be easy, speady, fmnsparant,
and cost-zfactive, In highly populoted countries like India,
the goal of speady trial ond cosy nccess to justice can ba
achieved throvgh intormafion technologies. The
digitolizotion of courts con decrease the pendency of coses

by reducing delay ond providing speedy justice, However,
the current rote of development of courts with information
technology Is slow, paricularly at the subordinate court
laval, and it is unlikely to have the desired impact any time
500,

Digitalisation of Courts

Digitalization is the process of convering analoeg
information into o digital format, in this process,
computers and ather devices like computers, facsimile
machines, smartphonas, electronic mail,  electronic
dotaboses, video conferencing, and multiple software are
used. These lechnologies allow the processing of large
amaunts of data in a limely and accurate manner and the
exchonge of helplul informofion betwsen  different
locations, Digitalization oszists the judicial system in
reaching  high-quality . decisions. Application  of
technology will result in significont enhancements in cose
management, file monagement, ond docket monogemen
processes.’

The fellowing are argas wheare technolagy enhanced the

productivity ol courts and reduced delays in resolving
COSes-

"Prosbegger, Foculy ol Low, Jamio Millio  lglamia, New Delhi
**Aasigtant Professan H.M.LL Hoshmi College of Low, Amroha (LLF)

" The Times of Indin, Dee, 16, 2023

* Midhi Sengor, Pratyush Raj & Rahul Kumar, The Plight of Indian Judiciary and How ICT can be its Savior®, 2 (1) International
Jaurnal of Reseorch in Engineering, Scionce ond Manogement 459-442 (2019)
" Rishl Prakosh, T, Mohonty, Ramijl Gupta & Vinay Jain, 1CT in "Indign Court-Challenges & Salution”, 1(2) Internofienal Journal of

Internet Computing 21-25 (2011

Use of Technology in Judiciol Process ond Aliemative Dispute Reselution Available of: Ritps:/fwew lowclopus. comifasademike/use-
technology-judiciol-process-olfernotive-dispute-resclution/ (fast visited on 01/11/2022)
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[i} Legal Information Dote Boses,

[} Online query systern for precedenis, citalions,
codis, statutes, ot

[iiil Generation of cause list ond cnline statistical
raports:

[iv)  Online covest matching.

(v}  Online vpdoting of dato, manitaring, ond flogging”
of events.

[vi]  Pooling of orders and judgmenis.

fwi) Daily list generation with historical dote of sach
case.

[witi) ‘Word processing with standaord femplotes including
generation ot

[ih Mohces/processes,
[ Accesstointernofional dateboses,
[#)  Feedback repons for uze ol various levels,

After appropriate planning, Information technology can be
implamemted in these different oreas, In parlicular, keeping
better track of cases would result in improved monitaring
and contrel ot cases by the judges, rather than by fhe
lawyers.”

Technology has enabled lowyers to written submissions in
reql fime with the assistance of o smartphone. Video
confarencing is an increasing practice inside ond outside
af the cour. The 'lownet Service Bureou' Is now
astablishing networking relotianships with other law firms,
the |udiclary, and varous dalaboses. Their Differentioted
Case Manogement (DCM) system  places cases in
subordinate courts an one ol several dillerent
monagement bracks depending on fhe nolure and
complaxity of soch cose. People from the general public
who come to the court have access to a touch scraen thot
provides information on the current stafus of various coses.
This proctice encourages openness of communication and
helps to strengthen ocoountobility to justice.”

Digitalisation of Courts in Different Jurisdictions:
Since o few yeors ogo, numerous countries  hove
extensively used Information fechnelogy in judiciol
sellings. The judicial systerms al the lallowing countries
make use of variows torms of technology, which are shown
in the tollowing examples:

(i} USA and UK: The judicial system in the United Stotes of
America has beéen heavily reliont on technological
advancermants Tor sevaral yaars. A signilicant omount af
progress has been mode in the aoreo ol softwore
development for computers in subordinele courts
throughaut the United Kingdem. For example, the Laenl

County Court Manaogement Systern (LOCCS) used in
Enaland hos o dotebose system which is pant of o package
colled CASEMAMN ond seppers: the following judiciol
applications:

i} Creatésinitiol court records for registering a cass

i} lssues summons and manitor the sarvice of the
SUMMans

[ill  Storeselectronic copies of avidence
[iv)  Generates Couse List

v  Updotes records

[vi)  Maintains Court Dairy

[wi)  Automaticolly generotes other relevant documants
ond records

(i) Awstralio: The use of courroom technology in
Avistralia is now well established, paricularly for larger ana
more complex litigotion, However, thera are still
chollenges ossocioted with iis more widespreod use. Thess
chollenges include cost issues (for both cours ond low
firms), the nead for troining, commaon standards, and o
legal culture more supportive of the use of technology In
the trial process. Cours are beginning lo look 1o the
university sector tor assistance in coming to grips with
training, research, and fthe development of policies and
profocals, The work being done af the Queonsland
Univarsity of Technology (QUT) is o leading axample of this
type of pornership,” Cyber Courls ore thers in Australin
that use technology extensivaly, As o result, these courts
hove damonstrated a signiticant reduction in the amaunt
aftimespent waiting for decisions.

[iii} Singopore: The opplication of infermation and
communication fechnology (ICT) in Singopare's judicial
systam s nat limited 1o compulers. An alficienl and
efective cose manogement systern is developed in
Singopore's courts to utilize their fime and resources, The
use of closad-circuil telavision (CCTV) in joils and cour
pramises drastically reduces the number of instonces in
which criminol cozes require transporfing accused parfies
ar wilnesses within or sutside the country,

(iv) India: There hao: been a sofficient amount of
penatration of information technolegy inte both privale
and public orgonizotions in India. E-justice is regorded as
an ergan of e-governance in the country, and ite services
are provided in that copocity,. There are 15,000 courts
spread ocross 2500 cour complexes thot moke up the
Indion judicial systemn. Since the year 1990, people have
been working toward the gool of computerization, It has
been proposed fo implement Information and Computer
technology in thres phoses spread out over five yoors as

I idd

&

Available ot hitps://blog.ipleaders.in/digitolizofion-impod-indian-legal-system/ (lost visited on Odlober 31, 2022}

Ros Macdonold & Anne Waolloce, "Review of the Extent of the Court Boom Technology. in Australin® Williom ond Mary Bill of Righis

Joumal, Vel 12 lsspe 3 2004,
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par of the MNotionol e-Governance Plan, which has
designoted the digitalization of courts.as o Mission Mode
Project (WMMP), This project amims to design, produce,
delivar, and set up auvtomated decision-making and
decision-support systams in the lagal systam.” The main
ohisctives of the MMP ore os follows:

(] To assisl the courls admimstration in streamlining
their doy-to-doy aciivities.

i) To wossist judicial administration in reducing the
pendaency of coses.

lii}  To provide transporency ot information to litigants,

fivl  To provide access fo the judges 1o legal ond judicial
datobasss.

As soon os the project is complstely put info action will
enable the services of electronic cose filing, online
availability of judgments and cause lists, and the delivery of
notices to clients provided that their email 105 are
avallable.”

Experiances of technology in these countries parficularly
the United Kingdom may be insightiul and helpful to
provide pointers, specific tools, and software ta the process
of enhancing Indian judicial systems.

Digitalisation of Courts (E-Courts) and Access
to Justice in India

The E-Cours Mission Mode Project is a Pan-India Preject,
manitared and funded by the Deparmert of Justice,
mhirnstry of Low ond Justice, Government of India for the
Diistrict Courls ocross the country, The E-Courts Project wos
cancaptualized basad on the "Matianal Palicy and Action
Plan ter Implementation of Infermation and
Communication Technalegy in the Indian Judiciary 2005
submittad by the E-Committae of the Supreme Court witha
visian fo tronsform the Indian Judiciory by technology
enablement of Cours, E-committes iz o body constiluted
by the Government af Indin in pursbance of a proposal
recervad from the Hon'blz the Chisf Justice of Indio to
congtitute an E-Committea to assist him in formuloting a
Mational Policy an the computerization of Indion Judiciary
ond odvise on technological communicalion and
management-related changes.

The e-Commitiee was responsible for develaping o
mational policy and action plan. About 700 cours in matro
cities and 900 courls in copital cities hove been covered,

except the cours in the North East, Ahmedobod, and
Patna, The Cabinet's approval has been securad for the
execution of the project in 2100 court complexes, and a
sum of Rs. 442 crores hos been ollocated for the
implamentation of the project in 2 years,

Under tha direction af the E-Committee, the Mational
Intormiciics Centre (MIC) is warking and responsibla for
carrying oul the 8-Court groiect,” The &-Courts project
launched in Indio will ensere that the stotus of pending
coses from every court will be ovailoble online, including
the cause list ond the case details. The Infarmation will be
accessible 24 hours o day, Additionally, it will assist the
judicial systerm in issuing instant digitally certitied copies. In
every courthouse, assistance counters far the filing of
coses, the distibufion of cedified copies, and the retrieval
ot ease information will be established, Citizans will have
arn eosierfime reporfing crimes and obtdgining informafion
il thigis implamantad.”

The production ol victims ond witnesses will be
accomplished through video conlerencing during the
second phase of this project. Motices and summaonses from
a superor courd will be delivered to the parties
glectranically thravgh  e-maill, SMS, Whatshpp, et
Courts' orders ond judgments thot hove been digitolly
signad will be made avoilable online on the Internet,

In addition, the project will ossist in the creotion of o
daotabase of pending casas and the alectranic calculation
of tees, both of which ae impordont steps toword
eliminating corruptian. It will use technalogy 1o assign
casas to the appropriate judges. Cases that are very similar
1o ora another will be grouped, which will aid i the
closure of very similor coses ofl otonce. In addition 1o that,
thie systam will sove digital tronscripts of the evidence,
which will render them unchongecble. In addition o that,
the monitoning of process service levels will be mode eosier
with the halp of this system.”

Mational  Informiotion  Commission  [MIC) through o
satallite-bosed compuler-communization nefwark known
as NICNET, all ot the High Courts heive been computerized
ond interconnected, The COURTIS project, which is bosed
on NICNET, has suecessdully interconnected the Supreme
Cowurt and High Courts in India, and i is currently warking
to computerise and integrate oll District Cours in the
country, The primary features of COURTIS include the case
status, the Judgment Infarmaetion System (JUDIS), couse

' Availoble ot http:/fenefuturecollective. arg/low-ond- justice-In-the-digitol-oge/ {last visited on Odober 31, 2022)
" Rishi Prakash, T. Mohonty, Ramji Gupta & Vinay Jain, ICT in *Indian Court-Challanges & Selution”, 1(2) Internotioral Joornal of

Internat Computing 21-25 {2011}

visited on October 31, 20232

Ayppilloble ot hitps:/fecammitlessc] gav. in/projec/brisf. everview.of e-courts-project/ (lait visited an 25/05/2024)
Awvailoble ab: hitps:/fvidhilegalpolicy. in/wp-content/uplaads /201 9/05/eCourtzsinindio Vidhi. pdi (lost visited on Odlober 31, 2027]
Availoble at hitps://kjablr. ko nic.infassets/articles/SrengtheninglusticeDelverySystemSomeChaollengesandSaluions. pdfilast

Availoble ot hitpe:/ fereee iverming comdcamponies/news/ cyrl-amarchand- mangaldas-fa-set-up-india-s-firs-legal-tach-

incubation-centre-1 5508029781 48, htm |last visited on Oclaber 31, 20232)
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lists, ond doily orders accessible through the Intarnat, In
oddition, JUDISs other anline datobazes make the quick
reference of cases too eosier These include the likes of
Manupatra, Wesllaw, and Indian  Kanoon, omongs!
others."

Following in the fosisteps of the Supreme Courls
computerizotian, the NIC begon the process of
computerizing all High Courts and benches. In addition 1o
this, the List of Business Information (LOBIS) has been
implemented ozrass oll the High Courts by NIC. It hos ta
do with the scheduling of cases that are fo be heard by the
courts the day alter tomarrew, It made it passible for the
Registries of the Supreme Court ond High Courts fo avaid
the manuval process of generafing cause lists and, as a
result, eliminate the possibility of manipulation by vasted
interests,

These daotoboses include information regarding fresh
coses, coses that hove been resolved, ond coses that ore
still pending, Themajority of the High Courts hove apenad
query caunters alongside the filing countars to provide
litigants and odvocates with information regording the
current stotus of their coses. Mew coses can only be
submitiad to the Supreme Court of Indin and the counirys
High Cours through the computerized filing counters.
Whila tha alomays wait in ling to lile their cosas in fronl o
the counters, Ihe dota entry operofor enters the preliminory
defoils thot ore required for registrotion, These details
include party names, odvocote intormotion, and alher
relevant information.

The compuler terminal locoled ot the quary counter is
utllized to respond immediately to the inquiries posed by
the litigants. The flaws, it any, are listed and then given 1o
the litigants or advocates to ba fixed. In addition, the
systern will outomoticolly verity that the time: limit hos not

been exceeded.

Maotional Judicial Data Grid: On 7th August 2013, the
Fonble Chief Justice of India launched the E-Courts
Mationo| Portal [ecourts.govin) of the E=Courls Project.
Wore thon 2852 Districts and Toluka Court hove secured
their presenca on the MIDG portal nomed ecourts gow.in
and are uploading cose siolus ond couse lists enline. The
doto of more than 7 crare pending ond disposed of coses
and 3.3 crare orders/judgments of District Cours in Indig
is now available on MIDG

The NIDG serves as asaurca of information on the judicial
delivary system, with dynomic real-time doto generated
and updoted confinuously, It is regulordy onalyzed for
meaningiul assigtance n policy formation and decision-

making, The MNIDG is working as o nofional dota stone tor
data including the arders/judaments for courts ocross the
country with full coveroge of district courts. The Judiciol
Manageman! Information Syslern will be  helpful in
litigotions and adjudication pottern onalysis and alse the
impoct analysis of any variotion in governing focfors
relating to law, amendmenls, jurisdiction, recruitiment,
et

Recently, the Supreme Court ordered that all records of
criminal triols ond civil suits ot district couwrs be digitalized
ta enhance the efficlency of the courts. The court ardered
that the Registrar General of High Courts will ensure that in
all coses of criminal trinl and civil suits, the digitolization of
recards must be undedaken prompdly al all district courds,
prefernbly within the time prescribad (30 or 60 doys) for
flling an oppeal.

Tele-Justice: Tele-justice also known as virtval courts, can
enhaonce the right to justice. In its mest basic form, tele-
justice refars lo the application af iformatian technolagy
in judiciol administration. It can be as sosy as moking o
phone call, a5 complex as utilizing satellite technology to
carmmunicate between paople in different countries, or as
high-tech os utilizing video-conlersncing equipment or the
internet; Jodoy, o significont number of judicial officers
podicipate in video conferances, ond thess conlerences
con aven be connected to prisons. In o similor vein, the
technology of the infronet con be found in mony cowrts

1ﬂ‘dﬁ'§'.“
In o system known as Tele-justice, the accused person can
new b prasent inoa cour thraugh a vides link thal is
estoblished on ISOM lines between the prison ond the
cour. Several siotes in Indio, including Mahorashirg,
Andhra Prodesh, Tamil Maodu, Gujarat, and Bihar have
olready implemanted tole justice: In Mohoroshiro, tor
example, more than 40 joils in and oround the city of
Mumbai are linked o district courts through the use of
video conferencing

Transporting inmates from the corractional locility ta the
courtroom is- not without itz inherent dongers. The
daployment of pelicemen, odditional security tees; ond the
cost o tronspartation are ol odditionol costs that must be
occounted for. The use of tele-justice caon result in
significant cast savings in these areas, It is becoming
incrensingly recognized globally as o relinble methed for
carmying out legal procedures. With o video conferancing
system In the courtroom, jails, or correctional cantars,
defendants/accused can participate in legol procesdings
without subjecting low enforcemeant to the risks normally

" Awailoble ot hitps: /e theleaflet.in/challenges-in-seting-up-virtuol-and-ontine-cours-in-india/ {lost visited on Ocfobar 37,

2027)

Avollable ab: hips://ecammitieescl. gav in/project/brisf-overvew-ob-e-caurts-praject/ {lost visited on 25/05/2024)

' Rishi Prokash, T. Mehanly, Ramji Gupta & Vinay Jain, ICT in "Indign Court-Challenges & Selulion”, 1(2) Internolional Jeurnal of

Internet Computing 21-25 (2011)
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gssocisted with tronspoding prisonars feom the prison o
the courtroam.

Dluring a irial, video canterencing nal only erables one 1o
cannect o multiple courtraams but also makes it possible
to wse multiple applications simultonaously. A
stroightforward user interface iz provided by tha system,
making it possible for non-tachnical users such os judges
ond court staff to operate and mointain the judiciol video
conferencing  system with relative ease,” During @
proceeding, decisions ond ochions coan be comed out
promptly if they are conducted via video conferencing.”

Other advontages include making specialization more
occessible 1o rural oz well @3 urban oreos, eosing
prohibitive travel ond costs associatad with it for liligaonts,
opening up new possibilifies for confinuing education for
isaloted or rural legol practiioners, and reducing the costs
of legal aid for thoss who live in rural areas. Tele-justice
has the potentiol to enhonce the right to |ustice in several
wys:

(i)  Increased Accessibility: Tela-justice con reach
remote and rural areas; reducing geegraphical
barriers and making justice more occessible fo all,

fil Reduced Delays: Virual courts con reduce the
backlog of coses ond minimize deloys, ensuring
speedy |ustics.

(iii}  Improved Efficiency: Tele-|ustice con streamline
the judicial process, reducing the need for physical
appagrancas and minimizing paperwark,

{iv)] Cost-effective: Tele-justice con reduce the costs
associated with traveling, legol fees, ond ofher
EXpENSEs.

(v} Transparency: Virual cours con provide a digital
record of proceedings, enhoncing transparency
and aceountability,

[vi) Access to legal services: Tele-justica can connedt
litigants with legal professionals ond resources,
improving occess fo legal oid,

[vii) Reduced Longuage Barriers: Tele-justice can
provide real-time tronslotion services, ensunng that
languoge |s nato barrier to justice.

{wiii} Improved Accessibility for Abled Persons: Tele-
juslice can provide accommaodalions for persong
with dizabilities; ensuring equal occess fo justice,

lix) Reduced Intimidation and Trauma: Tele-justice
can protect vulnermble witnesses ond vichims fram
infimidation and frauma.

(v} Enhonced Dota Anaolysis: Tele-justica con provida
valuoble dofo and insights to improve the judicial
system ond policy-making.

Along with the obovementioned pofentiol ways: of
enhancing accessibility 1o justice, there ara some other
potantiol applications of tale-justice may include:

Virtual courts for patty offenses and iraffic viclations

o

Oinline dispute resolution [ODR] incivil coses

! Telemedicing for medical testimony and exper

opimians
Virtuol legal oid clinics for morginolized
CoMmimunitias

. Online platforms for liling coses and tracking

prograss

Indio can enhance the right to justice, making it more
accessible, efficient, and inclusive for all citizens by
leveraging fele-justice. However, several ohstacles con
pravent the traditional justice system from reaching its full
potantial. In mony countries, foreign lawyers are not
permitted fo proctice unless they first obtain a license o do
5o Inthot country, Anothertactoris an inodeguate supply of
suitohle communicaiian tachnalagy, pardicularly pravalan
inrural areos,

Online Dispute Resolution (ODR) Enhancing
Access to Justice

The proctice of e-commerce is becoming increasingly
imporant and unaveidable in the presenl-day world,
Hawevar, the obsence of appropriote mechariams for
rasalving disputes in cyberspace will constitute o significant
barrier fo the sxpansion of e-commerce in the fulure
Onling Dispute Resolution (QDR) 5 o sublield of dispute
resalution thot uses lechnology te moke itensier for parfies
torsettle disputes. COR has the potential to supplemeant the
effectiveness of these more conventional aporoochas to
conflict resolution by incorporafing cutting-edge strategies
and online technologies into the process. CDR requires
the creation of o digital copy of the octual location where
the dispute will be resolved, as well oz the ufilization of
several channels for the transmission and reception of
information, incuding e-mail, SM35, digitzed docyments,
grid computing, and videa or teleconferencing.

DR is odvontogeous becouse it is preduchive, cost
effective, and non-confrontational. Additionally, it cells far
fewer in-person meetings and less in-person data storage.
The QDR con become o very effective proctice in resolving
cases speedily ond cost-efectivaly in India, Howaver, the

" K.Pandurangan, E- Justice, Proclicol Guide 1o fhe Bench & the Bor, Universal Low Publishing Ca, New Delhi, 2015,

" Midhi Sengar, Frotyush Raj & Rohul Kemar, The Plight of Indien Judiciary ond How ICT con be-its Sovior®, 2 (1) Infernational
Journaol of Reseorch in Engineering, Science and Manogement 459-462 (2019}

" K. Pandurangan, E- Justice, Proctical Guide o ihe Bench & the Bor, Universal Lew Publishing Ca, Mew Dalki, 2015,
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proctice of ODR.n India is not fruithul owing fo the lock of
knowledge and inodeguate willpower 1o use information
technology for dispute resolution. Perhaps, it i o very
bizarre ideo for Indian commercial enfities fo use ODR for
disputa reselution.

Impocts of Digitalisation an Access to Justice

The masl sgnilicant impact of lechnofogy concerming the
judiciary has been in the domaoin of court procedure.
Investigotive agenciss hove increasingly come to rsly on
forensic tachniques such as analysis of fingarprints, voice,
handwriting, blood somples, DMA, ond other bodily
substances lor avidence gothering. Compuler programs
ate also used for reconstructing the images of suspacts and
aiding the investigation.” As newer fechnologies are
infroduced to assist investigation agencies, o new branch
of investigation known os cyber forensics hos goined
attention in recen| yaars.” The judicial system has achieved
total success in integroting the wse of confemporary
technologies, occess o justice will now be oble o be
provided in o mannaer that iz both prompt and effectiva for
all parties involved. The process of digitalizing courts is
currantly undarway.

The technalogy in the administration of justice ensuras the
consfitutional goal of accessibility 1o justice for all. MNow
tech-enabled courtrooms con decide cases in o timely and
cosl-altective mannar. The lechnology has locilialed
lawyers, law afficers, clients, and investigoting ogencies o
work eosily ond smaathly, The technalogy has the potential
to bring apenness or fransparency to the judicial syster,
which is evident now in almast every caurthouse. The use
of scientific lechniques halds immersae promise in the
criminal justice systern._ It is proven that technology can be
o game-chonger in enhancing the funclioning of the
judiciory orjudicial systam.

The digitalization of courds has significantly enhoncad
accessibility to justice by removing traditional barriers
betwaen the public and judicial records. Same of the kay

waoys in which digitalizotion hos improved occessibility fo
justice include:

(i) Eosy nccess to legal documents, judgments, and
cnse records fram any port of the country,

(i) Improved sfficiency, transporency, and access to
justice,

(i} Radyced fime spent on trovel and administrotive
fasks.

(vl Cost reductions ossocioted with maintaining
physical archives, storage, and infrastructure.

v]  Live-streoming of procesdings contributes o open,
transporen, ond occountoble judiciol processes.

Conclusion

The widespreod odeption of tachnalagy in fodoy's caurts is
ane facior revelutionizing the entire judicial system. The
digitalization of cours has significantly  anhancad
occessibility fo justice by removing troditionol borrers in
the: way to justice. The digitolization of courts hos mads
significort  progress, ond its benefits have becoma
apporent to the enfire legal process, which hos benefited
nat only judges and lowyers but alse litigants. It has
significantly saved the time taken for the vorious aspacts of
the judicial procedures, which hos resulted in o decreasing
backlog of cases. The increased ability of citizens and
public institutions to communicate with the help of
technology constontly eased the nccessibility of justice. It is
hoped that the digitalization of courts will allow the judicial
systermn to parform to the bast of its abilities, However, thars
are siill mony chollenges like unovoilability of interne
conpnectivity, costly gadgets, lock of digital oworeness, ond
some odverse impacls of modern technologies that need
to be conguered. Betore occepting each technigue we
must examine It cnfically in light of ethical and
constitutional aspects,

™ Hoithom A, Haleush & Beshar H. Molkaw:, ‘Internet Choraderistics and Online Aliernolive Dispute Resalutien”, 13(327} Harvard

Megotiotion Low Review 327-348 [2008)

" BB Manda ond R.K, Tewarn, “Cyber Crime - & challenge to Forensic Soence”, The Indian Police Journal 102-103 [2000].
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Al And Justice: A Critical Assessment of The Indian Judicial System's
Technological Evolution

Abdullah Samdani®
Prof.(Dr,) Shikha Dimri**

ABSTRACT

The emergence of Ariticial Infelligence (4] hos significontly impocted vorious sectors by instigoting substontiol chonges
including the Indion judiciol system, This obstroct presents o succinct summory of the substontiol influence thot Al hos
ewerted on the operations of the Indian legal systern.

Al technologies hove been Implemented in vorious aspects of the Indian judicial administration, including case
managemeant, legal research, and decision support systemns. The developments in the field of machine leaming technigues
for legal documents have aided in tha straamlining of tha procasses and have halpad in the decision-moking abilifias of the
people reloted fa legal field. Theretore, there hes been an enhancament in operotional elJectiveness, o decreose in
pending workload, and expedited setftemeant of rmatters,

The protessions warking in the fiald of Al ¢ill lack congensus obout the sigrificant impoct of Al an the legal profession. The
potentiol of Al 1o help reduce the bocklog ol cases while uphelding the Teundotional principles ond policies of the justice
systern raises guestions thot must be carefully considered. Furthermaore, issues surrounding Al's copocity tor nevtrolity ond its
power to sidestep predispositions in execution have been brovght into quastion,

This study has conducted an in-depth analysis of the odvantoges and disadvantoges of Al adaptability within the legal
profession and justice systam, based on the examinotion of research evaluations available on web podals, Al literature,
legal precedenis, and the insights provided by Al axpeds, esteamed legal professianals, and judges. This paper will also
explore the uses of orfificial inlelligence across muliiple worldwide legal systems. This poper oJers an opportunily 1o
ncguire knowledge ond undemstonding of Al and s tunctionalities, while also recognizing its limitahions and futurs
restroints. Additionally, it emphosizes the necessity of estoblishing o thorough regulotory framework to control AL

Reywards: Artificiol intalligence, Lagol Profession, Supreme Coun, Judges, Lowyars,

burdarsome owing to geographical borriers. Tha
prasence of odministrative regulations, infricate: judicial

Introaduction

Thraughout histery, technology hos demenstroted s
transformative impact, Across several nations, regions,
and the global sphere, significont historical events and
technological  advancemerts hove exsried profound
influence on the woy individuals lead their lives, The lock of
emphosis on the resolution and prevention of disputes-in
the foce of escolating conflicts and the proliferation of
powerful digital technology roises legitimate concems. The
implamentation of mora stream|lined, occessible, and cost-
stective approoches to conflict reselution has consistently
encountered various challenges, A pofential woy 1o
mitigate ar minimize sevaral of thase abstacles lies in the
adoption of Online Dispule Resolution [ODR) technalogy,

Contempaorary barriers fo accessing the court systemn
encomposs dounting procedurol requiremenis, axorbitont
tinoncial burdens, ond infricate information frameworks.
Accessing legal informaton might pose challenges or be

procedures, ond the legol occupotion often serve os
impediments 1o the ottainment of justice by impeding direct
angagermant betwasn individuals and the legal systerm. In
cerdain contexls, cerain individuals moy  encournter
chollenges in esercising their rights and achisving
aquitoble conflict resolution due fo the inharent imitafians
ol technology. In confemporary fimes, thers is an
increasing abundance of chances to establish & virual
‘multi-docr courthouse" thot surpasses the occessibility
envisioned by eorly aodvorcoles of Altermote Dispute
Resolution inits physical form. Theinitiol proposal outlined
the construction ol o courthouse that would etfectively
guide individuols engoged in different disputes towords the
most suitable dispute resalution procedure, toking into
consideration their distnet chorocteristics, values, ond
gools. The odvent of digital technology and intemet
contechivity has significantly expanded the range of

*Junior Resaarch Fallow, Schoal of Llaw, LIPES, Dehrodun, Uttarakhond, India

**Profussarn School of Law, UFES, Dehradun, Uttarakband, India

Katendshion. 5,{2027) How Technology is Changing the Moture of Wark ond Altering the Proclice of Low fram Technology, Innovofion
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possibilifies that moy be occessed remotely and at one's
convenienca, This novel assorment ol online conflict
resolution venues oim to focilitate access for individuals
who were previously excluded, rother than imposing
restrictions an their parficipation. '

The enhancement of judicial systems' resilience is achieved
through tha process of digitalization, which is widaly
recognized as an essential prerequisile for ensuring the
efficacy of |ustice in the confempeorary period. It is
hypothesizad that this process contributes 1o the mitigation
of deloys, iImprovement of legal pracision, and incrensed
occessibility ond offordebility of justice for oll individuals.
The obstocles associoted  with digifolization are also
emphosized, encompassing issues such as ensunng
equitable access for morginalized groups, examining their
impact on procedura| justice and fundamental rights, and
addressing concerns aver the securty and privacy of digital
solutions. The emergence of novel fechnclogy mandaotes
the ongoing assessmen| of ils impacts.

Law And Technology

The primary ebjective ol law is fo serve as o regulatory
mechanism for governing the actions of the govermment,
while also functioning to constrain the authority of the State
to salequard the legitimate interests ond expectations of
the populoce. Regording technology, it assumes an
autenamous [unctian in attalning  predetermined
chisctives that surpass human agency, funttioning os a
tool thot yields desired culcomes. The process of
electronically filing opplications  necessitotes the
integration of many techmcol opplicotions that are
essentinl for both litigonts ond cours to focilitote the
exchange of mandated documents. The utilization of e-
filing systerns focilitates the ocrganization of judicial
procedures by establishing o secure judicial identity and
anohling the Inferchange ot dacumants in relafion to this
matter. The |udicial systems should be designaed 1o
accommadate the variaus parties invalved in the delivery
of jusfica, including courls, palice, public proasaculors, and
prison departmenis.

Videocontarencing con serve os an  information
technology tool for focilitoting court processes, allowing
wilnesses to  oppeor remotely, This approach also
addrasses securily concerns reloted to the ransportotion
and presenfation of detainess. The ufilization of
technology in the court system ancompassas vorious fools
and platforms such s web poges, online document

evaluation, elactranic filing, inferactive interviews and
survays, live video felecast systems, security systems {or the
courts, and the broadeasting of court proceedings, These
tachnological odvancements have significantly alrered
conventional court practices, facilitoting  enhanced
eonnactivity among cour systam ussers,

Washinglon State Access te lusfice is an arganization thal
was estoblished in 1924 by the Washingten Sole Supreme
Court. s purpose was fo initiate the Access o Justice
Technolagy Bill of Rights (ATITBoR) committes, which
consisted of judges, clerks, and other courl sta?. The
commitiea’s role was to evaluate the curent and future
implameantation of fechnology in the stote's justice system
odminsiration.  There existed on odditional collective
consisting of individuals from the domains of technology,
lerw, and acodemia, who collaborated 1o develop an
optimal  system,  Subsequently, o subcommittes wos
canvened fo conduct thorough investigations o
comprehend the ramilications of fechnology ulilization on
the diverse ospects of criminal justice administration.”

TECHNOLOGY IN LEGAL SERVICES

Technological improvements are  causing significan)
disruptions in the legal profassion, lke ather industrias,
hence allering the way legol fosks are ssscuted, Although
lowyers have been slower than other professions o odopl
new technolagy, they are now showing o grawing Interas!
in ulilizing product offers thot aim o improve their
productivity ond efficiency. There iz o discernible ond
growing tendency for technology to eftectively tockle o
wider ronge of challenges-encounisred in the operational
aspects of lagal practice.

Despite the proliteration of emearging legol technaology
starf-ups and thair expanding arroy of services, the legol
technology ecogystern continues |o exhibil fragmeniation
and diversity due fo intrinsic restrictions within the industry if
colers o, Thase limits includa:

+ Inadequaote emphasis on R&D.

Kesearch ond development are not @ major part ol the
legol industry. Lowyers typically don't hove o strong infarest
in devaloping new lechnelogies.

+ The Increasingly Greying Legal Community

& significant barrier is being creoled by the ropid aging of
thi legal profession, which halps explain why lowyers tand
to be so resistontto innovation,

Ihied
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« Each jurisdiction hos its own legal market.

Ench nation has its own set of lows and a distinctly different
systern of justice. Itis challenging te build scalein the legal
sectoracross borders ond jurisdictions

+ Highly controlled legol system

Various regulatary constrainis, such os a prohibifion on
non-lowyer awnership of legal proctices or o prahibition
on the unouthorized proctice of law, are used o stifle
innovation in various nalions.

Introduction To Online Dispute Resolution

Traditianal wisdom held that QDR wos essentially o subsel
of ADR that took place in cyberspoce. O the other hand,
onling dispule resolution (ODR} can be thought of az o
mathod for resolving lagal conflict through the medium of
digitol fechnology. When irying to pin down exodly whal
DR is, its important o remember thot its central tenet is
that it con reploce face-to-foce mestings between 1he
disputing parties.’

Since its ulfimofe purpose is to ensure that everyona s
treated fairy, OOR has a wide ramit. It does this by making
sure individuals know their aptions, respansibilities, and
legal recourses, In furn, this improves citizens’ occess fo
justice ond tha nation's overall lega! framework. Cnline
dispute rasclution (ODR) con push a country toward o
more rule of law-bosed opprooch, especiolly in coses
whera the words "due process” hos nef been mentioned bu
the judiciary tries to read these inta the statute like in India,

For o mare complete picture of what it means o ufilize
ODR, it can he instruchive to look ot some of s
distinguishing choraclenstics. When considering the larger
contexd al infarmation and communication technalagy
tools, QDR is locoted af the granular level where the use of
these technologies iz mandotory. However, simple
computaer use does net quaelify as ODR. For instance, ODR
will not apply to o dispute if the partiss are using email to
resolve their diferences. However, the same shall be
desmed to foll under the purview of QDR i the pories
reliance on technaloagy is such that o substontial quantity of
cemmunicotion is baing held by using |TC enabled tools
and an ana of tha platfarms of QDR

The crigins of QDR can be fraced bock lo the eary 21s
cantury, namely to aBay, which pioneered the concept of
providing online mediohion services In response fo
customer complaints. With such a huga volume of disputes
being handlad and resalved enling, it became clear how
powerdul on online redressol mechonism could be,
pspecially in the consumar sphere. Soma of the benafits of

ODR ara os follows:
a. Reduced Expenditures

The primary benefit of employing ©OOR a5 o fool to resolve
o disagreement s financial, This dramafic decrease in
price can be atfributad 1o several things. Since avendthing is
hondied digitally, the parfies save a ton of money on
transparotion costs. There is a significant barrer to
astablishing ‘access to justice" in Indin since nol all partiss
can oford the cost of lfigotion. In controst, the
development of ODRs hos halped to premete ond nourish
the spirit of the constitution as contained in Articles 14 and
21, nomely, the right to abfoin justice.

b. Availability of justice

Accass ta justice is hampered in ndia in part because the
adversorial noture of the ludiciary is intimidating 1o many
peopls. However, ODR accounts for the difficulties and
provides o methiod that is adoptable to the requiremants of
people, moking justice available fo all,

c. A faster method of settling legal disagreemants

Tha fime it takes far a cose to be settled when litigated ino
court of low is substormial. The stressed.out court system
provides proot of this, This emphaosizes the need for
developing new approoches to delivering Jushee, On-ling
Dispute Resolution (ODR) is o mulli-step process for
handling legal disogreements. Due 1o the onling nature of
the pracess, o lot of fime-consuming waiting around is
eliminated.

E-Filing and Case Management

The submission of court documents has been brought into
the modern ara with the advent of electronic filing (e-filing)
systems. Lawvers and individuals can now submil coor
poperwark electronically, eliminafing the need to
physically appear in courd. When a case (s inifiofed and
monaged electronically, it soves time ond money, The
potantiol tor human emor that comes with poper filing is
diminished as aresull.

Legol professionols initiate the process of submitiing legal
cases by utilizing either the online portal or the.intedoca of
the system, Daoto con be fronsmitted fo the court in o
systematic manner, either in the form of a structured
submission or as a formal dacumeant. Typically, the process
of initiating @ legal proceeding entfails the amalgamation
of twa key components: the provision of date in a fermal
suitable lor integration into the coud's cose managemen
system, ond the inclusion of pertinent detalls pertaining to
the substance of the case. Tha content infarmation can be

Agponsel, B 2021 The Use of ICT Technalogies in Caurt, hilps:ffarlicles, manupaira com/anticle. details/ The:Use-al I T Teehnelogiss.
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presented either through text fields ar as on ameched
document within the filing. Maost case details ore obtained
vio the cose monagemeant system. In the court workspoce,
the administrator can modily the specifics of the case within
the cose detoil screen, it deemed essentiol. The case
header inside the cose document presents o conclse
summary ol crucial delails pertaining to the case, including
the identities of tha parties involved, the court in which the
case is being heard, and the scheduled date for the cour
proceedings. The case hislory provides a comprabensive
arcount o the progression ofthe cose.”

Case Management

Cose management systems, sometimes coupled with
glacironic file systems, are technofogicol platfarms thal
enoble the efficiant  orgonization, monitoring,  and
odministration of legol motiers, These sysfems provide o
voriely of advontoges lile:

Orgonizing Document; The orgonizotion of popers. is
facilitaled through digital slerage, encompassing various
cose-related moterals such as pleadings, mations, orders,
and communicafions. This digital format  enhonces
accessibility, searchability, and overall manogemen! of
these recards,

Scheduling and Calendaring: The automation of
scheduling and calendaoring through cose management
systems facilitotes the efficient manogerment of crucial
dates, including court oppeorances, hearings,  ond
submission deadlines, so oiding lowyers, and courts in
their organizotiona| endeavors.

Task Assignment: Tosk assignment systems facilitate the
allocation and menitering of lasks within the legal
profession, hence enhoncing collaborotion within law
firms or legal teams.

Data Analytics: Cose management software con provide
reports and analytics, providing insights inte case
prograss,  workload  distribution, and perdormance
Mmecsures.

User Nofification: Autormated notificntions and updates
regording cose developmerds con be received by oll
parties invalved in o case using the case managamenl
system, hence. focilitating  real-time. dissemination of
information to ensure com prehensive awareness,

Remote Access: Cloud-bosed cass maonagsmeani
selutions enable autharized people to remotely access
cose intormation from any location with an internel

connaclion, hence focilifeling  the ability to opergte
remately,

The implementation of electranic filing (e-filing] and case
management systema hos been found to have o substantial
positive impact on the efficiency and tranzparency of legal
proceadings. These fools eZectively alleviate the workload
an court systems ond contribute to the ovarall
improvemnen! of access fo justice. Remote access and
limited physical interoctions heve becoma crucial for the
legal profession, especiolly in times-of crises like the
COVID: 9 outhreak. These fechnologies not only have
the capacity to enhance efficiency ond conserve resources,
but also ploy o significont role in fostering o legal system
that is more accessible, equitohle; and responsive.

Legal Research and Artificial Intelligence

Artificinl imelligence (A1) holds considerable imporiance
due to its ohility to surpass human pedormance in spacitic
domains. ond its copacity to offer orgonizations
unprecedenled insights into their gperational processes.”
&l technologies hove demonstroted superior efficiency and
reducad mistake: rotes In comparisen o human
counlerparls, parliculorly in tasks thot invalve repeated
and meticulous actions, An llustrotive exomple is the
avaluation of edensive legal popers, wherein Al systems
excel al veiifying the accuracy and completeness of
perinent informotion,

Legal research s an indispensable undarfaking within thes
realm of low, necessitofing the engogement of |owyers
while handling ony legal matter, The undenaking is of
paromount mpartance ond requires a high leval of skill,
encompassing elements of both orfistic expression and
scivntific methedology, The obility fo anticipate future
oufcomas through the siraiegic selection of appropriate
solutions to guide an ingulry, together with the creative
caopacity to emphasize the significance and
interconnectednass ol the lindings, ore bhath 2ssential
components for conducting research in o proficient
MHEnner.

Lowyers often toce two primary obstacles when engaging
in legal research: ime canstroints and uncerainty about
the potentiol outcomes. For many individuals, estoblishing
confidence in how a court or other outhoritafive figure will
parceive the information and  argumentation  heing
developed by an aftomey or ressarcher moy he an
axceedingly dounting tfesk. Conducting legal research
raquires o substantiol amaunt of time to énhance the level

Mahleke, T 12021, January 8). Con Technelogy Be Leveraged to Improve Access 1o Juslica® - Human Rights Pulse, Human Rights Pulse.
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ol cerginty ossocimted with i, Untertunataly, due to the
limitations imposed by fime constraints, it is not feosible for
a practicing lawyer o allocote o substanticl portion of their
lirme o canducting resaarch,

The process of organizing ond refining unprocessed
material fo genarafe valid legal research is an additional
formidable undertaking, "

Currently, there hove been notable breakihroughs in the
domain of legal study ond research due o the progress
made in Maching Leoming and Aditicial Intelligence (A1),
In the pursuit of pertinent legol precadents, low studenis
and associates within low firms. troditionally ollocoted
significont amounts ol fime to perusing exensive
collections of cose low books, The procedure has become
digitalized with the emergence of personal computing, and
canfamperary allomeys engage in reseorch by ulilizing
vorious information sources such as Westlow, LexisNexis,
Manu Patra, ond othars.

TECHNOLOGICAL
ACCESSTO JUSTICE

The ropid progress in fechnelogy is tundomentolly
transforming  the global landscape. Through the
exgmination of the requirements of individuals restding in
the present period, novel products and services ore being
developed daily to fulfil these wants, Cancurrently, there is
a canstanl inquiry info enhancing our encguniers with the
world and our interactions with others by means of
lechnical innovations.

INNOVATIONS AND

Justice actors, daspite their odherance 1o o historically
conservativa perspactive, ore nol impenious to this
transformation. In recent times; there hos been o growing
interest in exploring the potential benefits of technology
within the realm of tha legal system,

a. Self-Help Tools and Apps

The advent of self-help legal oids and moblle upplications
has greally enhanced the accessibilily to justice. The
purpase of these tools is to provide users with guidance in
novigating o range of lagol processes, encompassing the
craalion of basic legal pupers as well a5 comprehension of
intricate lagal pracedures. These tools frequently provide
users with o ronge of feotures, including systematic
guidnnee, pra-designed lemplates, and, in cerain
instances, chotbots thot o¥er legal odvice. These resources
aim ta support individuals in avtonomously navigating the
complaxities of the legal system,

Salf-help legal applications ond websites coter to the
demnnd for costefective legol oid, specifically for
commeonplace legal issues such os the creation of wills,

divarca filings, or the preparation ot commercial contracts,
These tools provide individuals with the ability lo monage
legol problems independently, eliminoting the necessity for
costly legal ossistance. As a result, they enhanca (he
availobility of justice for those who may have praviously
been discouroged by the financiol burden ossociated with
legal services,

b. Virtual courts

Enhoncing the owvailability of justice within the
contemperary legal system iz an imperative undartaking
Ihat necessitotes o forward-looking approach o advance
the efficocy of courts ond mechonisms for resolving
disputes.” This roizes the guestion of whether courts
function primaorily as service providers or as physicol
spoces where portles ore obligoted to convena to seek
justice. Does the physical location hove asignificant rale in
tarms of focilifoting gccass to |ustice? The tarm ‘wirtual
courts evokes a mental Imoge of o fraditional coudroom
seffing with the inclusion of o video-link. Historical
evidence demonstrates thot videa conferences hove been
utillzed in significant legal proceedings, paricularly n
easas invelving serious criminal ofanses or instances when
witnesses have been subjectad ta infimidation. These video
conterences  have been employed o0s o means of
lacilitaling crucinl conversafions relaled to matters such e
boil orremand

The utilizotion of exped opivion s o supplementary
resource for courts con potentially enhance efficiency. By
enabling specialists, such as doclors ar fingarprint
analysts, to provids testimony from remiote locations vio
video canferencing on large screens within courtrooms,
fima cansfrainis ond prior commitments con be
oceommaodated. In addifion {o the witnasses; the accused
party moy olso be present in delicote siuations, resulting in
time and cost savings, os well os reduced susceptibility.

In 2010, the Ministry of Justice released o paper entitled
"Wirtual Court Filat Qutcome Evaluation,” which
damonstrated the potential benefits of utilizing o video link
to focilitota initial hearings in most ciminal caoses,
connacting police stnlicns with coudraams, Additionally, i
reduces the occurance of visual misidentifications, so
alleviating the logistical burden associated with
transparting delaineas between many courrooms.

In the cantampaorary era of Skype, tha utilization of video
colls hos expanded the potential ot virtual cauns, Howavear,
its opplication durng  friols may create  challenges.
Maverthelass, it con prove odvantogeous in the pre-triol
phaose, o5 judges can remotely listan to the parties involvad
from their respective chambers. This finding ofso confirms
that the availability of justice should nol be restricted by any

Ibidk.
Supire nole 3 ol 284
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meons, For instonge, inthe region of Jammu and Kashmir,
adverse weather condilions such as heavy snowlall moy
pose chollenges for witnesses or detendants to ottend coun
hearings. Addilionally, thay may reques! a reschedolad
date when the climate is more favorable. This situation
highlights the limitations In ensuring access to justice,
which could be significanily improved through the
utilization of technology

Judiciary view anvirlual courts

Iri the case of Kelyan Chondro Sorkar v. Rojesh Ranjan
alios Poppu Yodov, * o video conlerencing systern was
employed to ensure o toir frial. The physical presence of
lhe accused was waived, and the proceedings ware held
remotely from Tihor Jail in Delhi. The knowlsdgeable
presiding judge further took megsures to ossure the
presence of the accused via video conlferencing prior o the
recording of stolements, fo prevent the stotements
recorded undar section 313 from being just perfunctary,
When an individual s charged, they may be held in
location separate fram the city in which the occusation was
made.

In the legal moiter of State of Maharashtra v. Praful B
Desai, " tha court granted permission for the examinotion
of witnesses vio video conference. The issue of conducting
witness  exominotion through wideo conference: wos
justaposed with that of virtual reality raising concemns
abaut potential violations of the occused's rghts as
guoranteed by Arficle 21 of the Constitution, The concept
of virfual reality invelves the creation af an immersive
experience in which individuals peresive, hear, or imogine
stimuli that are nof present in their physical reality, For
example, individuals con mperience g senzation of being
in a cold environment despite being physically present in o
hurnid setting. The integration of video conferancing with
virtual renlity is net feosible. The odvoncements in science
and technology have focilitoted global connectivily,
enobling individuals to chserve reol-fime events, such as
live sporls matches, occurring in distant localions. An
individial wha observes the action within the canfines of
the stadium experiences an identicol representation of the
malch, akin 1o the perception of an individual watching the
match from the comfort of their own residence. This shared
experence is not o virwal reality, but rather an authentic
reality. Video conferancing lacilitates communication wilh
those who are geogrophicolly seporoted, ollowing for
visual, auditary, and verbal interaclion, okin ta on in-
parson encounter, withoul the need lar physical contac).

The condition of 'prasance’ os defined in section 273 of the
Code of Caiminal Procedure is fulfilled when the occused
or their legol representotive is present during the recording
al svidence via videa conferance, Indeed, the defendant
will have anhanced visibility of the witnesses comporedto o
courtroom that is excessively populated. The inclusian of o
playback oplion lor the video would additionally facililale
a more fovorable scenario during the process of crass-
examination. Witnesses may be subjected to questioning
an papers, other forms ol evidence, or slalements in a
monnar that simulotes o courtroom setfing, while ensuring
thot no untair bios is imposed upen tha accusad.

In the legol motter of Sujoy Mitro v Stote of West
Bengal'’, the Calcutta High Court gronted permission for
the examination of witnesses by wideo  conlference,
specifically from o location In Iretand.

In the curent studtion, all remaining witnesses were
documented, excapt for the crime victim, who is an |rish
woman now residing in Ireland. The tral courl hos granted
parmission fo record the witness’s stoterment via video
confarencing. The court olso dismissed the notion that a
bilaterel exiradition Ireaty is unnecessary for the purpose of
obtaining witness tesimonies between nations. Moreovar,
il is mecessary to submit an offidavit for the deposition o
disclose the nome of the victim, who was not abserved
immediately focing the comera,

c. Accessible Legal Aid

legal aid services ploy a crucial role in guarantesing
equitoble gcoess to justice for individuals who lock the
finoncial means to sscure legal representatian. The
utitization ol lechnology i playing a pivotal role in
enhoncing the oecassibility ond efficiency of these sarvicas.

legal aid grovps and clinics frequently empley digital
plotforms o5 o means ol focililoting the connection
betwean individuaols and pro bona lowyers ar 0%ordable
lagal services, The utilization of online Intake forms and
case management systems foclitates the application
process, hence mxpedifing the provision of legal aid fo
individuals raquiring ossistanca,

In addifian, lechnology plays a crucial role in enabling the
afactive coordinotion of pro bone endeovors. The
utilization of onling plotforms enobles legal professionals
to aer their services velunlarily, facilitaling the sase with
which clients may locate and engoge with pro bono
lowyers. This enhonced occessibility ond  connacivity

(Z00RICAH L) 1447 (India)
(2003) £ 5C.C, 407 {India)
Y2015 1A 5.CC 615 India).

Ghatpande, Y. {2022]Legal Aid 2.0 (Nyoyo Bandhu ond Tele - low semice). (n.d.]. hips://wiawstegalserviceindio. com/legal farficle-89%3-

lepol-oid-2-0-nyovo-handhu-and-tele-low-sarvce- . himl
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coninbute fo the increcsed efficiency ond responsivenass
of the legal aid system.

The odvent of technicol edvoncements hos brought obout
a significant franstormation in the realm of legal services,
rendering them mare readily available, streamlined, and
economically viable, These technologies enoble
individuals te outenamausly manage their legal matters,
participate in judiciol procedures from o distonce, and
readily avail themselves of lagal ossistance services. By
engaging in such actions, individuals contribute to
narrowing the disparity in nccess to [ustice and lacilitating
the obility of o greoter number of individuols fo pursue ond
altain justice, irrespactive of their financiol or geegraphical
limitations,

India's Scheme on Access To Justice
Tele-Law: Reaching Unreached

The Department of Jushee has pornered with NALSA
(Motional Legal Services Awvthority) and C5C e
Governance Service Indio Limited fo astablish o service
colled Tele-law. This service operates through the
Comman Services Centre and oims fa promate the
provision of leasl aid to marginalizad populations, The
term Tele-law" is wsed to describe the utilization of
communications and  information technology in the
disseminalion and provision of legal infarmafion and
advice. '’

The utilization of the vides-conferencing inbrostructura of
the C5Cs would tocilitole the elecironic contoct betwesen
lagal professionols and  ingdividuols. The concept
underlying Tele-Law is ta enhance the accessibility of legal
counsel through the deployment of o group of lowyers
stationed of state Legal Services Autharities [SALSA) and
C5C. The project commances by deploying Pora-legal
Volunteers fo 75,000 idenlified panchayats, facilitating the
cannection between residents and lawyars through the
ulilization of video conferencing technalogies, In the year
2021, the Tele-Low mobile application was Introduced,
cofering to bath Android and 05 pletforma. This
application ofters canverian and immeadiote accessibility
and is presently occessible in 22 designoted longuoges.

Myaya Bandhw (Pro Bono Legol Services)

The objective of Myaya Bandhu i o provide o
comprehensive structure for the provision aof pro bono
legal services across India. Advocates wha are inferesfed
in voluntesring their lime and services can register on the
Myayo Bandhu Mobile App, which is accessible on the

Android, 105, ond UMANG pletforms. By doing so, they
can ofter legol assistonce 1o individuals who are aligible (o
recelve free legal ald under Section 12 of the Legal
Services Authorfies {L54) 4ct of 198/ ond have registered
an the Nyaya Bondhu App.

Legal Literacy and legal awareness

Legal Aid s o constitutionally recognized entitiement thot
serves as o machanism for ensuring occess lo legol
reprasentation. The prevailing demographic in our nation
comprizes individuals whio experience financial hardship,
resulting in their inohility 1o bear the cosis aztociated with
high-priced legal proceedings, thereby leading to: their
exclusion from occessing justice. The legal framework
offers mechanisms to oddress this issue; yet o significant
portion of the population remains uninformed of these
emedies. Article 39-4, which wos introduced through the
Constitution [Amendmen) Acd of 19764, establishes
provisions for the pravision of legol aid and suppart to
those of low socioeconomic stalus,

The primary objective of Pan India Legal Lilzracy and Leaal
Awareness |5 to faodlitfate the provision of infarmation
regarding legal rights and entitlements to marginalized
segrienis af society. This initiative also seeks fo enhance
lagol oworeness among individuols, hence fostering o
citizen-centric opproach to the dispensotion of justice;

Obstacles To The Attainment of Justice

In presenl-day socielies, the acknowledgment of effective
access o justice as a fundomental sacial rght s
widaspreod. Howevar, the precise dsfinilion ond
understanding of the term "effectiveness’ remain rather
ambiguaus. The concept of "equality of arms” in a specific
area of low refers 1o the guoranies thot the ultimate resull
will be determined solely bosed on the comporative legol
strengths of the opposing arguments, without being
nfluenced by extroneous factors that may impact the
ossertion and enfercement of legal rights, despite their lack
of relevance to legal validity, The affainment of ideclized
aquality Is unattainable dus to inherant disporties thaot
parsist amang the involved porties. An individual should
carelully cansider the extant lo which thay strive lo progress
towards the concept of an ideal condition, considering the
ossociated  implicotiens ond sacrfices. Additicnally,
datermining the optimal number of barriers that should be
oddressed is cruciol for achieving effective aquolity of
arms. Theretore, the initiol sfoge in delineating the concept
of “allicacy’ enlgils the identilicaton of obstacles or
impedimants.”

Elesigring [nnovetive Solutions for Halistic Accoss 4o Justice | Deporiment of Justica | Inda, (n.d.). bitps:/fdaj.govin/designmg: innovative -

solutionsor-holishc-acess. io-justice-disha)/

Mmskar, M. (n.d.). Role of Technology in Enboncing Aocess to Justice, wew: linkedin.com., htips://fwww linkedin.com/pulse/role-tachnalogy-

anhancing-oooess-|ustice-manisho-nasker
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The Expenses Assacioted With Legal Proceedings.

In most contemporory naohons, the process of formal
conflict resslution, particulorly within the judiciol system, is
characterizad by a significant financial burden, In the
realm of legal procesdings, it is customary for the
government to assume responsibility fer the remuneration
af judges ond caud porsonnel, as well as the pravisian af
necassary infrastructure for conducting trials. However, the
expenses ossociated with reselving a dispute primarily foll
upon the involved paries thamselvas, These expeanses
encompnss legol counsel faes and court-reloied
axpenditures, which moy eccosionally surpass the finoncial
copacilies of the panies invelved.

Small Claims Court

Small claims court is a legal venue where individuals can
msalve disputes  invalving  relatively  minar finonicial
maokars,

Claims involving relafively small sums of money are
dispropartionataly impacted by the cost bamar [F the
mottar s fo be resolved thraugh formal legol means, the
gxpenses incurred moy axcead the dispuled amount or,
even it they do not, they miny consume o signiticant partian
ol the cloim, so rendering the entire process fulile. The
need for addilienal caution in gronting occess becomes
apparent when addrassing small claims situations.

Time.

The concept of fima is a lundamenial ospect of human
existerice and ploys o crucial role in vorious disciplines,
including physics, philosaphy, and In numerous
jurisdictions, litiganls someafimes experience a
consideroble delay of of least fwe o three years befora
obtaining an enforceable judiciol verdict. The potential
consequences al (his delay, pariculady in light of the
prevailing nflotion rates; could be severe. K resulls in
incrensed expenses for all invelved parties and places
signilicant strain on  individuals with lower finoncial
resaurces, potentially leading them to ralinquish their
claims or accept significantly reduced seftlements. The
concepl of justice thol connol be ohlgined within o
"reasanoble period" is deemed inaccessible by o sigrificant
number of individuals, as explicitly mentioned in Adicle &,
paragraph of the Eurepean Convention far tha Protection
ot Human Rights ond Fundamantal Freedoms.

Legol Litercicy

The Mational Survey ol India has produced o repor
indicating that the literacy rote of India in 2022 stands at
77.7 percent, According to a survey conducted by Miglsen,

a mullinotionol ‘corporation specializing in oudience
measurement, dom anolysis, ond analytics, it hos been
ohsarved that the number of internat users in rural India
amaounts fo 352 million, which 15 over 20 percent greater
thon the comesponding figure in metropoliton areas, The
findings af the study indicate that o significant proparion,
approsimately &0 percent, of the rural populocs remains
inactive in their wifization of the internet, This phenomenan
con pofentiolly ba oftributed to a lock of praficiency in
digital literacy.

Whila this statistical data only occounds for o portion of the
population, it is evident thot despite the odvoncemanis
baing maode o enhonce the elficency of legal sarvice
provision, the individuals utilizing these innovations lack
proficiency in the complexities of these technologies, This
raises the inquiry regarding the way these technologies are
being odapted ta enhance the availability of justice for
individuals who are devoid of technological resources or
possess inadequale literacy skills lo comprehend these
advancements,

Fidueiary Duty

The concapt ef tiduciory obligotion refars ta the legaol and
athizal duty thatan individual or entity must act in the bes!
interasts,

The lewyer-client relationship 15 choracterized by trust and
the lowyer's obligation to exercise o duty of care in the best
interests of the client,

The ameargence of arificial infelligence software such as
ROSS Intelligence and legal chathots has raised inquiries
regarding the individuals or enfities responsible for
providing legal services and upholding the associated duly
ol protection. In essence, the query pertoins o the
identification of the lagal entity thot may be subject 1o o
leswsuit i the eventof a breach of thisduty,

The Importance of Cybersecurity in Maintaining
Confidentiality

In adherance to legal ethics; lawyers are obligated to
I.!pl'lﬂld fhe prln.::ip|e of r_qh{idt-;nﬁ::lil',l, which enioils
treating specific Information enfrusled fa them as
privileged within  the  lowyer-client relotionship. The
primary chjective of this: magsure 5 lo guarantes the
sofeguarding of the clienfs information pertaining 1o a
legal problem er legol dispute, thareby preventing its
disclosure fo sxtermal entities, excapt lor circumstances
permitted by fow. The morml obligotion is being eroded by
shifts in work dynomics, such oz the rise of Legal Process
Outsourcing (LPO), ond odvancements in technalogy,
particularly clowd computing. Lirwyers and law firms beara

Srivastava, A, (2023, Moy 24}

Cigital  Literacy In Indio Creoating Techies in Rural  Areas

Smile Faundation,
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hoightenad  responsibility 1o uphold  oybersecurity
measuras while ulilizing colloborotive lools such os
Oropbox ond Geogle Documents for the purpose of
sharing clients' information.”

Data Retention and Records

The cloud is incrensingly becoming recognized os asecure
and reliable opfion for storing and monaging data and
records pertaining to diverse customer interoctions, The
ufilization ‘of cloud storage oddresses the lssue of
prgonizing and sofeguording dato, in controst o the
vulnerability of physical low offices susceptibla 1a fira or
woter domoge, os well os the potentiol for computer
croshes, However, the extent of relionce ploced en cloud
storage providers such as Google ond Drophox are quite
formidable. It is imporont to consider that the
administration ol these clowd steroge progroms are
antrusled lo corporations that possess the possibility of
undergaoing dissalufion,

CHALLENGES AND SOLUTION

Ore offhe primary abstacles is in the equitabla distribution
of information and communicotion techrology (ICT),
which necessitates unwersal occess to fundomental
resources such as infernet connectivity, smariphanes, and
computar devicas, The absence ol comprehensive digitel
infrastructure in varicus regions of the couniry gives rise 1o
o digital divida, resulting in uneven utilization of
irtormation and communication technology (ICT). In
Indin, o consideroble proportion of the populotion resides
in regions chorocterized by o dearh of fundomental
amenities, Including but not limited to the absence of
internet connectivity. Furthermore, it is Imporlant 1o
consider thal disfon! locafions aften foce challenges in
acesssing Iraditional courts dus to geogrophical distonce
In such coses, individuols often choose for informal
sefilements, However, the limited ovailability of onling
dispute resalufion (ODR) procedures in thess places may
exacerbate the existing disporities betwesn  differant
sociceconomic closses.”

The resolulion to this matter is already fomilior to lhe
governmental and judicial entifies. The avallability of
digital infrostructure, even in roral places, is o necessity for
the successful implementation of Oaline Dispute
Resolution (DDR), This is the sole means by which the
criline approoch to conflict resolution moy be widsly
ambraced. In oddition fo the imperative of establishing
adequate physical infrastructyra, it is essential fo prioritize
the disseminotion of knowledge and promation of digital
literacy. | the gap i successlully cosed, the inherent

strength of Cinline Dispute Resalution [CDRE) will monifes!
itself, Severn| imitiotives, such as Digilal Indie; the Bharo
Met Project, and the Mational Broodbond Mission, have
been undertaken with the objective of facilitating univarsal
access to digital education and promoting digital literocy.
The ossurance of success is contingent upon the obsence
of any sacielal group being marginalized because of the
digital divide. When considering the morginalized
segment of society, particularly women who are
consistenlly marginalized and deprived al mabila phane
ond internet occess, implemanting policies, ond raising
oworeness regording fhis  lssue would significontly
contribute 1o the sustainability of Online Dispute
Resalution (DDR) inthe long term.

The ulilization of anling plafferms far dispute resclution
roises significant problems regording privacy and
breaches of confidentiality. Online opproaches pose o
greater risk of privacy and canfidantiality breaches, The
patential exisls for the unauthorized disclosure or
alteration of any secret material, The polential exists for the
unduthorized disclosurs of sensitive informatian, including
digitnl signalures ond other personal details.

Cine potential selution to mitigote these ssues iInviolves the
implementation of more siringent fines for violotions of
privacy and conlidenticlity, 1t is vilal lo ensure the
protection and verification of the applicotiens employed
priar to their utilization, Cne significant philosaphical
rationale undearlying this type of challangs peraing 1o the
lock of faith individuals hove in the Online Dispute
Resolufion {ODR] system. One potantial explonation is that
the utilizalion of enline platlarms for dispule resalulion
moy not appsal to all individuals due fo the desply
ingrained perception of the traditional and antiquated
methods of reselving conflicts. Consequantly, thara may be
initial challenges in embracing cartemparary platforms for
dispute resolution, Oine potential approach to address this
motter invalves initioting the process by estoblishing o
foundation of ossuronce in these profecals. Subsequently,
it is advisable fo implement specific precautionary
measures, such as maintoining o minimal level of
disclasure requiraments, whils resalving con2icls through
enling means. A comprahensiva framework of policies
should be Implemented 1o regulale the vost amount of
data present on the infemet, By adopting this opproach,
individuals will exhibit a greater inclination towards
utilizing thase plotherms, o they will possess o haightensd
sense of conlidence in the reliability and protection, they
offer,

"
technnlagy-innavalion-onel-oocess-to-justice. him|
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Other solutions

o

b

c)

d

el

al

The utilization of display boaords in the disirict
juchiciary.

Enhancing the e-filing system, wharein documants
are submitted electranically. This will benefit judges
and other stakehaolders involved in the judicial
process by providing ecosier occess ta the
documents, as opposed fo dealing with lorge
valumes of poper Additionally, the electronic
documents con be hyperlinked to eoch ather,
ollewing for efficiert referencing and annexure
monagement in manuol submissions.”

The whlizotion of compuier-ossisted fronscription
{CAT} facilitotes the gathering of spoken words ina
courlreom  selling, allowing  slenographers 1o
capture and instontaonsously convert them into text
that is shawn on the screens of judges and other
participants.

Thie document display systam iz an additional
focilitating tool utilized during legal proceadings to
ensure thal all poriciponts are in sync and do not
expenance deloys couvsed by the monual zsearch for
papars and liles by the parties and judges.

Cral arguments hold significant imperlance in legal
proceedings; however, lawyers olso hove the option
to present evidence In many visual formats such os
charts, grophs, diagrmms, animations, drawings,
models, and animations. These visual oids con be
canveniently shawn on monitars within coudraams,
applicable 1o bath civil and eriminal trials, This
would be odvantogeous in comprehending the
durafion of fime, movemen! of financas, and
predicted finish,

Court visits are conducted in realdime to facllitate
the integration af lgc11nﬂ|-ugy of all levels within the
district judiciary. These visils serve the aim of
documentafion.

The utitization of video conferencing for the
deposition of wilnesses and accused individuals i
proposed to be Implemeanted in all legol
proceedings. Expert views, soch as thoss provided
by & Chiel Medical Olficer (CMOH], somatimas
require the individusl fo come fo the district for
deposition ofter gatling leowe from the hospitol,
Heweaver, this process con be facililated by ufilizing
screens in courtroams, allowing the doctor to join
remotely from their chamber Similardy, police
officials, wha are fraquently cccupied with legal

obligations, investigotions, ond other duties; may
encounter  difficullies i1 appsaring in court,
However, this issue con be oddressed by whilizing
vidaa conferancing technology, which would allow
thern to provide their testimonies remotely. This
opproach would not only streamline the legol
process bul also reduce the pumber ol dales
allocated for witness oppsoronces, therehy
optimizing the use of resources.

k)  Amendmignts fo the Indion Evidence Actore required
ta lormally recognize and incorporaie e-iling, a-
filing of applications, e-depesition, und e-adducing
of evidence. These omendmenis are necessary io
ensure thot all cours in Indio con odopt these
eleciranic practices and to facilitate the inclusion of
these fopics in the curriculum of low students from
their aarly university educafion.

CONCLUSION

The advent of technelogy hos significantly transtermed the
way indididuals lead their daily lives. The advent of the
Internet has provided ws with an exensive repository of
information readily accessible through digital devices,
Additiarally, the convenience ol online shopping has
aliminated the necessily of physical presence in brick-and-
marar gares, Furharmore, (ke introduction of emeail has
signiticantly  tronstormed the way interpersonal
communicetion is conducied. Mavartheless, the process of
obtaining ncoess o justice continues to be prolenged for o
significant number of individuals. Despite the
implementation of legal aid progroms by governments and
bar associations to focilitate equitable access to justice,
carain individuals continue to have difficulties in avalling
themselves of theze services. The identification of
individuals who arz being . overlooked and the
implementation of strategies o nssist them is o matter that
serves o8 a driving force for numerous worldwide low firms
inestablishing pro bong intiatives,

Utilizing technology te bridge the access te justice dispority
is o caplivating ond invigorating endeaver. This
circumstonce presents an opporfunity for vs to enhonce
aur operationn metheds ond potentially restructure aur
justice system. By eliminating cuidoted procedures thot
were originally davised far o cartain time, we con substitute
them with more appropriote opproaches thal align with the
current era, Meverthelass, when utilizing technology for the
purpose of ochieving occess to justice, it is imperotive fo
priorifize the demographic we aim fo assisl. [t is imperative
to octively engoge in oftentive listening, empatheticolly
comprehend their perspective, odopt o posifion of
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empathy, physically immerse vgin their circumstances, ond
colloboratively cooperate with them. Technology serves oz
a facilitotive instrument that encourages individuols o
engage in the process of crifically reossessing ond
reconstructing many ospacts of their lives. To accomplish
success, it is imperative to maintain a clear understanding
ol our ahjectives, transcend narrow perspectives, ond
enhance collobarative efforts 1o collectively advance aur
mission. Law firms can enhance their effect by daing a
neads and resaurces analysis, os well of finding arsas
whers collabaration might lead to even greater outcome
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Legal Perspective on Relevance and Practice of Female Genital
Mutilation in India

Dr Shambhavi Sinho*

ABSTRACT

The right o lite is critical and fundamental to human existence and the establishment of o holistic society. The sacial nature
ond coexisience of humaon beings give rise to conflicting interests that need to be balonced to ochieve peace and harmony.
The firsi requisite of civilization is thet of justica. Juslice oz a philosophical theory and prachice linds o pivetal place in all
socio-poliical ond lagal systerns oround the globe, This become mome prominent with the development of the Stote and
siratchad its roots to differant spheres of humaon octivities, In the descantand evelution of man and woman, there hos been o
significant shift in gender rales and perceptions. With the advent of ime and dynamic changes in low and seciety, women
found individucl status. Cerain customarny practices thot were propagoted aond carried outin the nams of religian have now
been |dentified os acts violoting the dignity ond privocy of an individual, being llegal, and in violotion of Human Rights.
Female Genital Mutilation is one such practica that has slowly been recognized by lawyers, social warkers, the Legislature,
and the ludiciary as o eruel practice that needs allenlian 1o protec the rights ond inlerests of lemale children and wamen,
Across the globe Lagislative and Judicial trands rellect endeovars to profect rights and lives and have opened doors o the
questioning of such illegol proctices with new vorionts and narrotives of justice in the form of contemporory values and
naad-bosed rights. Despite vorious prass reporis, news oricles, documentaries, inferviews, and online petitions; lowmokers
around the world hove foiled o 1oke effective megsures ogainst the proclice by fer. There hos been some roy of hope with
Sudan criminalizing the practice in May 2020 however there is still o long way to ga. In the Indian context, the primary bone
of contenfion has been whether the practice of Female Genital Mutilation retevant and significont for women and children
in India. The research poper in the subsequent narrative brings out the understanding of the practice of Female Genital
Mutilatian, the historical background and physiclogy, and the Legislative and Judiciol opproach ocross the legal systems
particularly analyzing the relevance of the practice in the Indian contexd.

Key Words: Femnale Genital Mutilation, Gender, Human Rights, Women's Rights

openad doars to the questioning of such illegal proctices.
harking the Infernotionol Doy of Zero Tolerance ogoinst
fermale genitel mutilation, the UN Secretary-General
Antamio Guterres colled the practice an  abhorrent
vialation of fundomental human rights. He called it ane of
the most vicious manilestations ol the patriarchy thal
permeates our warld, With 4.2 million girls ot risk in the
year 2023 alane it is likely fo increase to 4.4 million by

Introduction

Jurisprudence across the globe has shown o parodigm
shift, significantly in respect of affenses ogainst wamen and
children in the descent and evolution of man and woman
there hos been o significont shift in gender roles and
parcaptions. Ancient society was essentially patriarchal in
nature. "With the advent of ime and dynomic changes in
law and society, women found individual status, copable of

making decisions in avary sphare of life, Carain customary
proctices that were propogoted ond carried out in the
narme of religion hove now baen identified oz ocfs vicloting
th dignily and privocy of an individueal, being illegel, and
in violation of Human Rights. Female Genital Mutilotion 15
one such practice thot hos slowly been recognized by
lawyers, social workers, the Legislature, and the Judiciory
a3 o cruel proctice that needs attention to protect the rights
and interests of female children ond women, Across the
alobe Legislative and Judicial frends reflect endeavers 1o
pratect the rights and lvas, espeaolly of wamen, and have

2030 which iz also the target year lor eliminating female
genital mutilation and reoching eliminating female ganital
mutilatian.”

In the Indion contest, the primary bone of contention has
been whether the proctice of Femals Genital Mutilation
relevant and significant for women and children in India,
The research paperin the subsequent norrative brings oul
the understonding of the proctice of Female Genifal
Mutilatian, the histaricol background and physiclagy, and
the legislotive and Judicial approach ocross the legol
systoms particularty analyzing the relevance of the practice
inthe Indian context,

*damimtant Prolessorn Schoal of Low, Bearmet! University

Eacerpts from o popar fithed “Logal Critiqueon the Prodlice of Female Genital Muotilation @n Incio® by Dr Shambhiee Sinha (self} of the M7

College of Lawin lanuary 2024,
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Evolution Physiology and Practice of Female
Genital Mutilation

The origin and history of Female Genitol Mutilotion are not
kewown with cartainty, but the practice is estimated lo be
doted aof least 2000 years back. "There hove been severol
anthropological and histarical research that help us to
uriderstand how the praclice came inle exislence. The
beliets and theories surrounding the inception are voried.
Gerry Mackie® has suggasted that infibulation one type of
Female Genital Mutilation may have arginated in the
tMeroite civilizotion before the rise of Islom to increose
confidenice in patemnity, Some ressarchers have traced the
practice o Egypt in the Sth cantury BC and was beliaved to
be proctised os o sign of distincion omongst the
orisiocracy. The geogrophical distribulion suggests that the
proctice orginaled olong the coasts of the Rad Sea.
Egyption mummies show women infibuloted. According to
Mary Knight, the Spell 1117° of the Anciant Egyptian
Calfin Taxts may refar in higreglyphs to an uncircumcised
gil. The Spell was found on the sorcophogus o
Hedjhoten'. Several other historians have also linked the
prochice af Female Genital Mutilation to have anginated
and fleurished in Egypt. There oppears to be a strong
linkage betwesn Female Genital Mutilation and slavery. In
1609, it wos raparted thot o group located in the vicinity of
Mogadishu, Somolio *hod the cusiom 1o sew up their
ternolez, especiolly young sloves o moke tham uneble for
conception which mekes them ssll dearer, bath tor their
chastity and for better confidence which their masters putin
tham". It waos reparted by Browna In the year 1799 that
Egyptinns practiced female circumcision and infibulation
to prevent pregnancy in women slaves. Some historians
believe that the practice staded during the slave trade when
black sfove women entered oncient Arob sociefies, others
believe it to hove onginofed with the inception of Islam in
some ports of subzScharan Africa, The Romans perdormed
a technique whersin rings wers implonted through the
lobio mojora of famaole sloves to prevent pregnoncy ond
warrant virginity, With its widespreod prevalance, o "muli-
souree origin' has olsa been proposad”

Female Genital Mutilation essenfially includes the
"remaoval of portial or total exdernal female genitalia for
non-medical purposes” The Harvard Law Review provides
a substantiolly similar definifion of female circumcision

which it describes os o ‘genitol operotion thot entoils
incision ramoval af port of ar all the temole ederna;
genitolio. The proctice is also referred to as Female Genital
Circumcision; Femole Genitol Cutting (FGL), Khatna or
Khald. Locally, pogsunna, pag-islam, or turi are the
commen terms uwsed 1o refer to the proctice. Theugh
interchangeable, genemally perain: to the "drcumcision”
of women whereas pog-lslam refers to the circumeision of
men. In Arobic countries, it s collad tohur or taharo which
translates to purification,

The practice con be categorically classified into four
mojor cotegories, Clitoridectomy, Excision, Infioulation,
and Other harmiul procadures.” The WHO classifies FGM
inte faur fypes ond they ore os follows":

(1) Clitoridectamy - porliol or totol removal of the
clitaris o small, sensitive, and eractile port of the
fernala genitals) and in very rore cases only the
prepuce (the fold of skin surrounding the clitoris)

(2] Excision- partial or tetal of the clitoris and the [abio
minora with &r withaut excision of the lobio majero
(the lobio ore "the lips" thot surround the vogina)

(3 Infibulation: narowing of the vaginal opening
thraugh the creafion of @ covering seal. The seal is
tormead by culting and repositioning the inner or
outerwith orwithout removol of the clitoris:

{4:| Othar |-cin-d5_ -all athar harmiful pn}cedures to the
female genifalia for non-medical purposes, &.q.,
pricking, piarcing, incising, scroping, and
cauterizing the genital aren

The practice is carried out by fraditional circemcisers alse
colled midwives on young girls between infancy and
odolescence and sometimes on adult women, usually with
o ragar pra scissoras a loal, With changing trands and an
increose in consequenfial complexities, in exceptional
coses, hedlth professionals ore also invelved in the
process.

Female Genitol Mutilotion s procticed in 30 countries
aoress the globe and 5 mos comman in the weastern,
eastern, and north-eastern regions of Alrica, In some
countriesin the Middle East and Asia, immigration resulied
in the proctice spreading to New Zealand, Australio, and
Scondinovie. Europe, ond MNorth Amerca. In India, it is
pracliced by the Daweodi Bohra Community, o secl

) political sciantist, specialistin the siudy cbhormiul saciol prodices, including female genitol muilation
’ Adrion B, Alon G; The Egyotion Coffin Tests; Molume 7, Chicooe University Prass, 1961, 448-450
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ameng Shia Muslims. Mast of the Bohros in India live in
Moharoshira, Gujorat, and Rojosthon and now many
troders from the community have shitted fo Delhi and some
other cities like Kerala and Telangona.

Mpprovimotely “two hundrad million women gcross thirly
countries hove undergone Female Genital Mutilotion™"
as par the research carried out by UMICEF The practice of
Fermnale Genital Mutilation is o glebal threat that finds iis
rocts in the princples of inequality and 15 crodled in the
name of raligious and customary praciices. Tha reasons
for proctice and propagation vary from region fo region
The ratianale behind the practice can be divided info two
broad cotegories: religious and nan-religious. Unlike
popular beliel, # is not o prachice that finds its roots in
rellgion or o religious duty, but rother culturol and
customary practices. The Qluran does nol specitically
mention Female Genital Mutilation or even dircumcision,
but the subject oppears in the Sunnah where occording to
Annie Marie Schimmel o lesser-known Hadith addresses
the proctice: This Hadith says that Muhommaod suggests
excision is allowed but must not be overdone. The multiple
schoals of Islamic jurisprudence hove expressed divargent
vigws Some Egyption scholars also stote that the practice is
nat endersed by Islomic jurisprudence. Christian religious
autharities enderse that the proctice has no mentfion in the
Bible or other teachings, Despite no mention wornen within
Christian cammunities in Nigeria, Ethiopia, Sudan, Egypt,
Kanya, ond Tonzonia do underge the prachica, The
practice is not protecisd under what constitutes an
pszentiol port of a religion os in Aricle 25 of the
Constitution’, Religions such os Islam or Christianity do
nof per se endorse the conlinuation of the proctice. The
Swyedna |e;, the spiritval leader of the tslamic community
howsver s o stounch proponent of the trodition with
followers whao endorse the proctice.

Mon-religious reasons include cultural ond othar sociatal
custaoms ond occeptonces Differsnt communities, and
culturas have different reoseons for continuing with the
proctice, These renosons are olien complex and con chonge
ever time; sacicl acceptobility being the most common

The social pressure 1o adhere o the narms ol peer groups
and the feor of social rejection serve os a strong impetus fo
cantinue this practice. It is considered os a necessary part
of raising a girl child and preparing her 1o play the role of g
gocd woman in adulthood, In same countries, the practice
Iz o part of the "rite of possage” ritual that a girl goes
through 1o be considerad o woman, This usually invelves
ritual oetivities and teochings designed fo strip individuals
of thair origingl roles ond prepore them for new rolas.

The pinch of skin reality is however different. Female
genital mutilation has immediate short-term ond long-term
health consequences sometimes leading to deoth, The
procedurs has no praven health benefits far women; rather
it interfares with the natural hormenal balances and
physiology of a female body. Possible complicotians
include bleeding, urine relention, urinary infection, genital
swelling, bacterial vaginaosis, dysparsunio, pralanged
labeor, tesarson sechon, dystocin, severe pain, shock,
sepsis, death, unwaonted welding of the lobia, surgical
intarventions for recpening the vagina, chronic anemio
due o repeated surgeries for the opening of the vagina,
tormation of kelcid tissue thot con lead to severe pain,
dermaid cyst and abscess, paintul menstruation dus 1o the
retention of menstruol blood, dysuriz, wrinary
incontinence, weak urine streom; hematocolpos; genital
ulcers, chronic palvic ond low back pain due 1o chronic
infections, urinary ond genital froct infection, obscess
farmation, septicemia, hepatitis and HIY Infection.. The
impoct is not alane resiricled 1o the physicnl aspects, the
consequences, ond psycholagical ond amoticral in
noture. Deprassion, anxlety, post-trouraotic sivess dlsorder
and low sell-esleem, are saome common allmenis. The
victim sufters fram savaral psychological disorders.

In lslam, male creumcision is "commaen, but not
compulsory’. The medical community recognizas thaot
male cireumcision deoes have cedain polential health
banefits, Whereas perse the agt of circumcision is not
menfioned in the Quran, the Muslim communily does
circumecisa male infants. While not enforced, circumicision
is strongly recommanded in o lslamic  proctics, The
incarrectly named “female circumcision,” however, is not
on Islam-endorsed practice. Genital cosmetic surgery is o
madern  proctice widely occepted o3 lowhul and
undertaken, predominantly by women, to imprave the
aesthatic appearonce of the female genitalio.

Relevance of Female Genital Mutilation in
India

In the indian context, the primary question is whether the
practice of Female Genital Mutilation relevant and
significant for waman and children inIndie, The answer is
yEs,

Famale Genital Mutilation in India is procticed by the
Daowoodi Bohra Cammunity, a sect amang Shio Muslims.
Aleo called the Tayyabi Mustaill lsmaili sect under lslam the
communily is found in the western cities ol India ond
Pakistan, East Africa, and Yemen.

" hitips./ dota_unicet org fopic/ child-profediion/Female- Genilal-Mutilation.
' The Commissicnaer, Hindu Religious Erdawmendts, Modras +. Shri Lokshmindaor Thirtha Swamiyar of Sk Shicor Mot test 1gid dovwn sovs
pssenhal proctizes will be ascenained with relerance 1o the lenets ond decirines of that religrasn itsedl
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‘Sahiye’ and "We Speak Out’ are arganizations based in
India, dedicated to empowenng Dowoodi Bohra and ather
Aston communities ta end the proctice of Famale Genital
Mufilahen and crecte positive social change

Ms. Mascoma Raonalvi, publisher, lowyer, and social
activist is ot the forefront of the compoign to end female
gaerital mutilation in Indie, hos presented belore the
LIMHEC She is one of the many Daweodi Bohro women
who wos mutiloted of the age of ¥ ond starfed #EndFGM
petifions on Change.org. In 2012, Sohivo co-tounder
Priva Goswami made a documentary colled A Pinch of Skin
an the proctice of amang the Dowood| Bohra community
inIndia, In 2014, anathar docurmentary, "A Small Nick ar
Cut, they soy' was produced by Lova Matters India” in
201 6 and directed by Priva Goswaml,

In 201 2 severol octivists circuloted o pefition calling tor the
Indian government fo ban khatno, and the issue began to
appear in the headlines, When twa Dowoodi Bohra
doclors were amested for procticing FGM on /-yeor-ald
girls in Detroit, Michigan, in eardy 2017, the issue storted
receiving abantion from international medin. Taking
advantage of the sudden spotlight, onti-khatna activists
began speaking out and colling for dinlogue with the
clargy and religious leoders. This wes followad by o strong
backlosh ogaoinst those who were questioning the procice
regarded as guestioning the antira faith itselt.

We Speak Out, the largest sunvivor-led movement to end
Fernale Ganitol Mufilation/Cutting amongst Bohras in
collaboration with Man Samola Manch, o trust for gender
equality raleased o new reporton FGM/C in India titled,
Tha Cliteral Hasd A Cenlested Site: Khald ‘or Femala
Genital Mutifation/Cutling (FGM/C) in India” Some key

findings of the report are os follows:

. 75% of all douvghters of the study sample were
subjected ta FGM/C, which means it continues to be
practiced on litle girls,

2. 97% of women who rememberad their FGM/C
experiance from childhaod recalled it as painful,
While most women soid they suffered immediate pain
from the procedure only 2 wamen said they did not
hove ony immediate or long-term impoct from

FGM/C,

3. Despite sex being o taboo topic, approximately 33%
of women believe it has negatively Impacted thair
saxual life

4. Close jo 10% of the women who hod undergone the
procedure in the current study specifically mentioned
urinary - problems, recurring  UTls,  buming,  ond
inconfinence

Legal Regime and Judicial

International
Response

The historical development of Geander Studies ond
Women's Bights hos shown an esponential change. The
extansion of the rights of human beings fo include women
come obowt by o grodual process of chonge as women
incrensingly entered public life,

The Charter of the United Mations adopled in 1945, sats
out os ane of its gools “to reaffirm faith in fundamental
human righte, in e dignity ond worth of the humaon
parson, and the agual rights of men and woman”. Thesa
rights are said to find their genesis in the classical concapt
of Motural Low. Women's Rights con be understood os the
legal, political; and social rights for wemen equal to those
of men. Women's Rights Are Humon Rights, ' Women's
Rights have been the key agenda in several inlernational
forums that have rasulted in significant commitments 1o
wamen's human rghts ond sgquolity. The “Universal
Dedaration on Human Rights 1948° recogrnizes nurmerous
such rights. The Universal Daclaration of Human Rights
odopfed In 1948 provides farequal entitlements ot women
ord men to the rights contained in . The use of tha ferms
"all hurman beings” and "everyene” univarsally catagarizally
reflecis the intention for everyone, the same tor men and
Wamen.

Bosed on a study of international instrumenis and on
understanding of the physiology and practice of Female
Genital Mutilation it can be established that the practice is
o gross violation of Women's Rights; the Right o be free
from Vialence: Free fram Torture, Cruel, Inhuman and
Degrading Treatment; Rights of o Child; Right 1o be Free
trom Discriminotion; Right to Lite and Integrity; Right to
Healih; Cther Sacial Cultural and Ecanamic rights,

The spectrum of Human Rights Includes several
eonventions and cavenants. The "|nlermalional Cevenanl
on Civil and Politicol Rights 19867, the Internationol
Covenant on_ Economic, Secial and Cullural Rights
Guorontees 1966""° ond the Convention on the
Eliminotion of All Forms of Discnmination against Women

hittpes /Y sohive_com/sohiyo- resources),

it/ e youtuba. comdwoichfv=soul HP 3oBE Seaturm=youtu.be

Excarpts, Rarnorks, 5 Saptombar 1995, Hillary Radbam Clintas

guaraniaes, ameang ather nghits, the gght o lile, rsedom from torurs, lrsedom from slovery, he nghi 1o Tberty and securty of he person,

rights refating te due pracess in erdimingl and legel precsedings, souality before the low, freedom of movement, freedom af thawght,
conscience ‘and religion, treedom of association, righis relating fo tamily life and children, rigits refoting fo citizanship ond political
poricipation, and minority groups rights to their cullure, eliglonand longuoge,
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19797 aresignificont anas. The Convention an the Rights
of the Child 1989, the Convenlion an the Prolection ol the
Rightz of All Migront Workers ond Members of thair
Fomilies, 1990, ond the Conventien on the Rights of
Parsons with Disabilities, 2006 are ather instruments within
the spectrum. Female Genital Mutilation is an abharrsnt
and criel proctice and calegorically o vialation of Human
Rights and an oct of viclence against women. All
signatones to the instruments are bound to abide by them.
Several countries prohibit and punish the practice either by
the ganaral lows of the land ar by specific legislation an the
proctice.

Female Genital Mutilation is an abhorent and crusl
practice and categarically a violotion of Humaon Rights and
an act af vialence ogainst women. All signotorias to the
instruments are bound fo abide by them. Sweden was the
first Western country to outlow the pracfice of Femole
Ganital Mutilation in in 1982 with the Act Prohibifing the
Genital Mutilation of Women lollowed in 1985 by the
Urited Kingdom. The legislotion vories from country to
country. The lows in some countries restict the practice in
totality while some restnict the proclice with excepiions in
government haolth fociliies ond by medical proctitioners.
The penalties ronga frem o minimum of three menths to o
moximum of lite in prison, While some penolize the
circumcisers anly, others penolizs the circumcisers and
those fthot seek for the pracedure as an adult er lor the
minors ond some even include anyone who knows thotthe
procedurs hos been performed and foils to repor #, In
mosl African couniries legislation invelves all age groups
while in some non-Africon countries like the United Statas
and Canado is only illegal emong minors,

In Africa, 18 countries, Benin, Burking Faso, Cerntral
African Republic, Chad, Céte dlvaire, Djibouti, Egypt,
Eritrens, Ethiopia, Ghana, Guinea, Kanya, Mauritania,
Miger, Senagal, South Africo, Tanzonio, and Togo hove
enacted laws criminalizing the proctice of Female Genital
Mutilation. Six countries; Chad, Liberia, Mali, Siares
Leone, Somolio and Sudan slill do not cominalize the
practice, Kenyo and Ugonda hove efficient siringant lows
en the some. The Alricon Union odopted the Moputo
Protecol promoting women's nghts and calling for an end
to the practice of Famala Genital Mutilation and infa force
in November 2005,

With incregse in immigration from countries that proclice

FGi, has led to the infroduction of FGM in European and
Merth Amarican countries. The praclice is o crime in the
United Stotes of America under the lllegal Immigratian
Reform and Immigrent Responsibility &ct of 1996 ond s
now a crime in Australia and same other countries as well.
Domastic Violenca defines and criminalizes the proctice.
Fermale Genital Mufilation was made a criminal effense by
the Prohibition of Female Circumcision Act 1985,
superseded by the Femole Genitol Mutilation Act 2003,
and [in Szotland] by the Prohibition of Farmale Genital
Mutilelian {Seetland) Act 2005, The Female Genital
Mutilation Act 2003 (2. 31) is an Act of the Parioment of
the United Kingdom applying to Englond, Wales, and
Mortharn lrzland, It reploced the Prohibition of Femaole
Circumcision Act 1985 but does not extend to Scotlond:
the corresponding legislation there is the Prohibition of
Farmale Gental Mutilation [Scotland) Act 2005, U5 states
hove specific lows against Female Genital Mutilatian,
States thal do not have such lows may use other genaml
statutes, such os ossoult, bottery, or child abuse The
Transport for Female Genital Mutilation Act was passed in
Jonuary 2013, dnd prohibits knowinaly transporting a gid
aut of tha LS. to underge FGM. In Middle Eastern and
Asian countries, the prachice of Female Genital Mulilation
iz pravolent but there axists lasser orne specific legisletion.

There hove bean reports of prosecutions or arrests in coses
in saveral African countries, including Burking Fase, Egypt,
Ghann, Senegol, and Siers Lleors, Twelve industrialized
countries that receive immigronts from countries where
Female Genital Mulilation is practiced ie., Australia,
Belgium, Carada, Cyprus, Danmark, taly, MNew Zealand,
Morwaoy, Spoin, Sweden, the United Kingdom, ond the
United States have possed lows eriminalizing the practice.
In Awstralia, sivout of sight stotes have possed laws. Inthe
United States, the federal government and 17 stotes have
criminalized the practice, France has relied on existing
criminal legislotion fo prosecute both proctifioners and
parants seeking the proclice.

In Kholid Adam Cose Geargio, United States”. Khalid
hisri Aderm was the first person to be prosecuterd ond the
first 1o be convicted for the practice of Female Genitol
tutilotion in the United Stotes on charges that he hod
personally excised his 2-year-ald doughtar In Fomah v
Secratary of State for the Home Department,”” Ms. Zoinab
Esther Farnah, o woman from Sierra Leone about 15 yeors

The Convention arficulates the noture and meoning of sex-bosed discimination and kays cut Stote obligations fo efiminoie discnmination

and orhieve subsioniive equality,
" ABASE A 3R (2009

" 2006 LKHL44, [2004] 3 FCR 381, [2007] | AIER 471, [2006] UKHL 44, [2007] | AC4

3. Penetrative sosoal assoult,
A perion s seld I cammil penelalive ssaual assault’ i

b heinzeds; to any exdent, any object or o por of the Body, not eing the penis, infa the voging, the uretha or onos of the child or mokes

the chifd {0 de sowith him or any other person
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old. fled trom Sierra Leone whara she hod been copured
by rebels, who had killed her lamily, and was repeatedly
raped and amived olone at Gatwick airport, UK cloiming
asylum, She claimed that she was entitled fo recognition os
a refugee becavse she would be subjected to the proctice if
returned to Sierma Leone, In July 2018 in Somalia, Atomey
Genaral Ahmed All Dohir onnounced its first prosecution
against Female Genital Mutilation, follawing the severe
bleeding ond deoth of o 10-year-cld girl, Deego Dahir
Muur The Constitution prohibits the practice, but effors to
pass legislation to punish effenders have bean stalled. The
existing penol codes of Somalio though do not ban the
practice as illegal. Hence the government decided fo
prosecute the cose. In Moy 2020, the government of
Sudon has criminalized the proclics:

Legal Regime and Judicial Response in India

Thers is no specilic legisiotion in India thal coters
spacifically 1o the proctice of Femole Genijtal Mutilation,
Thare is no blankei ban prohibition; however, the general
levws of the country do protect the vicim and their rights.
The proctice is o wiclotion of Humaon rights and
Fundameantol rights under the Indion legal regime hence
protected under the Humon Rights lows and regulated by
the Protection of Human Rights Actin 1993 amended by
the Protection of Human Rights {Amendment} Act, 2006,
The practice being o vielation af fundamental rghts is well
protected under the provision of constitutional remedies
and by tha Judiciary

The practice of Female Genital Mutilation is o cruel act of
violence, discriminglory in noture, and violative of the
rights of the child, hence o gross viclation of Human
Rights. The violation of human rghts in India con be
inlarpreted os the viclalions of demacralic principles laid
down in the Cansfitulion af Indio as well os the violation of
India's commitmeant to humanifanan intermational low and
imternafional covenants. India has: miified the Lniled
Mations Universal Declorotion of Human Rights, 1948
explicitly odopied to define the meaning of the words
fundamanial freedoms’ and "humen righis’ appearing in
the United Mations Charter, binding on all member siates

For the effective implamentation aof Human Rights, India
enacted the Profecton of Human Rights Act in 1993
amended by the Protection of Human Righis (Amendment)
Act, 2006, Tha MNational Human Rights Commission, the
State Human Rights Commission in several States, ond
Human rights courts were constituted under the Act. The
Act was enacted to establish the MNefional ond State
Human Rights Commission and gives immense powers io
the Commission for the prevention of violation af human

rights. Tha Act defines Hurmon Rights under Section 2 (1)
(e} as “the righis relating 1o life, libery, equelity and dignily
of the individual guoranfeed by the constiution or
embaodied in the Intemational Covenonts and entorceables
by courts in India.”

Except for medical purpeses, any touching of the genitals
ot a waman is on offense. The sama con be cansidered as
an offence by inferpretotion under the general crimingl
lows of tha country i.e., the Indian Penol Code, 1840, ond
the Protection of Children from Sexual Offences Aot
201 2IPOC50 Act). The prachce of Femole Genital
hutilation can be categorized as an offense under Saction
3k} of the POCSO Act” concerning the insertion of tools
required o carry out the procadure, The offense is
punishable under Sectian 4 of the Adt for a tarm not less
thon seven yeors, but which may sxtend lo imprisonmen
for life and liability to pay o fine. The praciice is on offense
under the Indian Panal Code; 1840 (Section/s 320, 322,
334, 335, 336, 337, 338, and 340) read with Criminal
Procedure Code, 1973,

The practice violotes the fundamental Rights of the victims,
Article 14, 217 of the constitution of India. Proctice is
diseriminalory against wemen and the gir child and is o
clear vialation of the right to o healthy lite, the rght 1o
privacy the right fo consent, and the right ta live a lifa of
dignily. Famale. Genital Mutilation inlringes the Righ! to
Privacy, recognized os o Fundamental Right in K. 5
Puttoswarmy v. Unian of Indin™ and amounts to o vialation
of Adicle 27 of the Constitution. The proctice has: bean
imposed not on men but enly on the female gender
moking it o proctice against her identity, dignity, and
autenamy.

In 2077 Ms. Sunita Tiweari, on advocate from MNew Delhi
filed = Public Interast Litigation in the Hen'ble Suprams
Court of Indio under-Arlicle 32 of the Conslitution of Indio
seeking o complete ban on the practice of Female Genitol
Mutilation and maoking it a cognizoble, non-
compoundoble ond non-bollable offence throughout the
tarritary of India with a harsher punishment for the offence
(Ms. Sunita Tiwar vs Union ol India and Others Wil
Petition (CIVIL] Mo. 284 OF 201 7).0n September 201 8 the
Hon'ble Bench declded 1o sand the matter to o larger
bench of five judges and is sub-judice in the Hon'ble
Supreme Court of India. In the recent 2019 Sabaorimato
verdict the than CJl Ranjon Gogoi recommeandad that the
matter of Female Genital Mutilation be reterred fo o seven-
judge bench and heard olongside other mofiers about
wamean's right to proy, slaling thot it wos o "seminal issua.

' Section 320, 322,334, 335, 334, 337 and 338 o1 IPC, 1940,
= SUpIT

(2071416500433
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Conclusion and Suggestions

Fernole Genitol Mutilation is on obhorrent ond cruel
practica thot viclates the bosic humaon nghts of o woman
and there is an imperative need to regulate ond pretect
these rights. Legol Regimes ocrass the world have different
approaches lowards the proctice. Some legal systems
have specific legislation on the prevention and protection
ogainst the proctice of Female Genitol Mutilation
including rehabilitation measures for the victims, Where
legal systerns do not hava specific lagislation, the general
legislotions serve os the profective shisld: Irrespechive of
these legislative meosures sensitization ond
implementation hove always been a major challenge and
therefore |he proclice confinues o ewst. There ore
considerable challenges and limitations which arise when
gxamining the practice;. Femaole Gemital Mutilotion is
corried out on gids of o tender age in early childhood
mostly ot tha age of 7 in exireme secrecy,

The persons who toke the child for comying oul the
procedure are uswally the mother or the grandmother who
may be reluctant fo disclose the octual detoils on the
procedure, The prima tocie challenge in reseorch is the
vary secrefive nature of the pracfice that leads 1o peaple
not coming out and many coses going unreparted. Self-
reporfad doto is to be treated with caution for several
reasons, Firsl, women may be unwilling o disclase having
undergone the procedure becouse of the sensitivity of the
topic or the lllegal status of the pradtice In their country. In
addition, women may be unawars thal they have been cul
or of the extent af the cutting. The women somatimes have
taint or harsh memaorias; there is an innofe feor of talking
ahoul ar gaing sgainst the practice. The data available is
not reflective of the exoct numbers and defoils of the
proctica. Inaddition, there ore several distored versions of
the arigin and procedure,

'‘Bozed on defoiled siudy suggesiions include Préventive
and Redressal policy Measures ond Legiclotive  and
Regulatory Measures. There is o need lor o multi-sectorial
community-lad  ond susioined opprooch  whare  the

different low-making and implemanting agencies work
hond in hand. System ond Copaocity development and
strangthening, the Stote os o custodian should make
endeavers to dissuade the proctice fram being justifiad on
the grounds of customs ar troditions

Awareness must be creoted against the proctice by raising
compaigns, cwutreach progroms, and sensifizotion to
promale the sadety of women, ospecially by Mational and
International MNon-Governmental  Organizations
Professional orgonizotions such os medicol ossociotions
and nursing covncils including troditional circumecisers
should promote oworeness ond incorporate ethical
guidelines in medical fraining ond practice. & child
emergency  phone  outreoch mechanism  should  be
crented,

Thia general laws of the legal systerm must be implamented
effectively to profect women from this practice. Rotitication
ond implementation of Human Rights instruments is. There
is 0 nead lor specilic legislalive chonges in the form of
omendments to generl law or new specific legislation to
ban the proctice aof Female Genital Mulilation. The
legislotive changes must be specific, well defined, and
bosed on principles of humon rghts with effective
implemeniafion machanisms’ ™

The practice of Female Genital Mutilation has teniocles
that are desp-roctad. It cannat be put to end in a day and
so a sustained endsavour must be mode, In the wards of
Rabert Kenedy, the glory of justice and majesty of law ore
created nof just by the Constitution - nor by the courts - nar
by the officers ot the low - nor by the lowysrs - but by the
men and women who canstifule our sociely - who are the
profectars of the low a3 they are themselves protected by
the low'. Democracy hos its foundation in o generous
theary of human rights. For o world to become resilient the
citizens must be empowared irespective of thair gander to
put-on end to all forms of violence and discrimination and
Women's Rights must be looked ot with renewed vigor and
wisian

Bozes on mwcerpts fromm PR, Thess (seH)
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Regulation of Predatory Pricing in the Age of Artificial Intelligence:
Examining Legal Issues under Indian Competition and US
Anti-trust Laws

Siddharth Balani®

ABSTRACT

Predatory Pricing is o strategy adopted by morket players.te aid their price discrimmation policy wherahy such market
players ofter fo sell their products ot relatively low prices so |generally below the cast of the production) to eliminate their
market competitors and thereby acquire substantial consumer attention, This strategy helps them in cenetrating the market
and in further esfablishing a monopoly-like spot in the marketplace. The seller may subsequently surge the charges ance he
has assimilated cansiderable morket shore and consumer attention. Below below-cost pricing stralegy by deminant market
players compals small players fo be driven aut of the markat as fhey fail to compate or match up against the excessively low
costs olfered by the dominant playars. A3 o direct consequence, this not only reduces market competition but alse leads to
tewer gliernotives being left to consumers. Therefora, this moy serve os being on anti-compelitive proctice, when odopted
by o dominaont market player, Thus, the use of this proctice by dominort ployers hos been perceived negotively by
Competition and Market regulotors across the globe and is considered on obuse of the dominant position, The author
senks to examine how this practice hos been reguloted under the Competition Act (hereinalter referrad to as Comp. Act),
2002 in India through its Section 4 and o highlight the instances where the practice has been adopted by markst players.
To undertoke 0 comparotive anclysis with ane of the most evolved anli-trust regimes, the author hos alse underdoken a
comparative study with the lows of US Anti-Trust laws thot seek fo regulote predatary pricing. The Federal Trade Commission
{hereinafter FTC] os well oz the U5 Suprame Court have laid down rigid criteria to be fulfilled for establishing an anfi-trust
claim agains! predalory pricing. Furthermors, the author alse makes a briel assessment af the conlemporary issues in the
field of pradatory pricing in the ags of digital markets and artificial intelligence, The author identifies predatory pricing as o
proctice that mokes markats more volneroble to o manopaly,

Keywards: Pradutary Pricing, Competition Acl, Anti-Trust, Daminance, Abuse of Dominance:

decide the appropriote pricing model’ A positively
workable pricing strategy is o key factar in determining
financial structuning, revenue streams, profit margins, and
reinvestmant  possibiliies tor long-term survival apd
benefis.”

Introduction

In on ever-competitive morketploce, business ployars
devise varicus strofegies ond techniques for plocing their
producis in the morket. An impordant espect of such
strategic  positioning  is the pricing of the goods.

Determining an opl ond comed] pricing strotegy for o
business plays o significont rola in the overall success of
ony business in the long run. It is primanly the pricing
strotegy that tokes into considerotion ospects such as
market condifions, the ability of consumars to pay,
competitor's market behavion, frode margins ond costs,
commerciol viability, etc. that help any enfity moke the final
decision of its producl/service's pricing.’ It may eithar be
cost-based pricing, competifion-based pricing, or a fotal
revenue gensroticn-bosed approoch thot helps one to

There may be various types of pricing strotegees such as
premium pricing, competitive pricing, skimming pricing,
pavchological pricing, bundle pricing, dynamic pricing,
algorithmic pricing, penetralive pricing, ete.” Cne such
method of prcing is 'predotory pricing, It moy be
parceived ds a compatition-bosed pricing strategy where
in the prices of goods and services are detarmined bosed
on the prices of similar goods ond services of the
competiters.” This torm of pricing is founded upon the
ohject af dhiving the competitars aut of the market by

*Sicddharth Balani, Ph.0, Ressarch Schabar & Assistart Professor af Motional Low Linbeersity,

Definition of Pricieg Strotenies, THE ECOGNOMIC TIMES, (Aug. 11, 2023), hhps:/feconomictimes indiatimes. com/definition/pricing:

slrategles.

Tonya -Sommut-Bonnici & Demk F Chaonnon, Pricing Strotegy, RESEARCH GATE {Aug. 22, 2023, 11:50PM),
bithos / fwww resporchgate nel/publicotion/2 72352932 _Priciig_Stratogy.

{sicd

Mine Types of Pricing Strategies to Mest your Business Gaals, YELP (Sep. 2, 2023, 9.20PM), hitpa/Mbusinass yelp.com/growfypas-al-
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keeping the prices so low (lewer than the cost prica! that
the morket competitors opt to rother quit, insteod of
continuing to compete.” The proctice bacomas warthy of
examinalion whan the predaler is o dominant markal
ployer and is copoble of underoking initial losses by
keeping the prices low for a sufficient period and pushing
the rivals oul of the markel. The reasons lor the same may
ke a deep pockst of the dominont playeri.s., "greater cash
resarves, befter financing, or recoupment through other
markets and preducts”, ale” I, therelors, becomes
imperativa to examine how such predatory pricing may be
requloted and whot is the impact of the some on morket
compafilion and consumear inferest,

Predatory Pricing and Market Competition

Predatory pricing is o price discriménotion strateqy thot can
be used o estoblish a monopely-iike siluation in 1he
market. It can be viewed os o two-sfap strotegy involving
twao different stages - The first Stoge. The predation stoge
{whare a firm charges o price below s actual costs 1o
efiminate competition from the market) ond the Second
Staga- the recoupment stage lonce the competitors are
drivan oul of the markel, the dominant firm can charge
higher prices to recoup the losses suftered in the pradation
stage).”

In Indio, the concept of predoiory pricing hos been defined
under the Compelifion Act, of 2002 to imply "the sole of
goods or provision. of services, ot o price which 15 below
the cost, os may be delermined by regulotions, of
production of the goods or provision of services, to reduce
compettion or aliminate the :.q-mpefifur;',l Thus, fear Ty
pricing to qualify as 'predatory’ in naturs, it must be below
cost and should be implamented in o maonner that the
competiion con be reduced ond compstitors can bs
eliminated from the markat.”

Price predation strotegy requires an enterprise to suffer
losses for a cerain duration of fime and is therefore o

strateqy thot can only be odopted by lorge, established
enterprises hoving sufficient copital ond potential o bear
short-term losses in comparison to their rivals.” Thus, the
pradators' finangial rasources muest ba greater (han the
rivals such that the latter may not be oble to susiain and
withstand the losses os much as the predotor, This is
somelimes referred fo as the "deep-pockel’ concept.”

Considering the impoct ot predotory pricing on the morket
and competition, itessentially is o prachice that may banefit
the consumers in the short run, In o price war between
enterprises and market ployers lo keep the prices low, the
consumers are offered choicas ol lower prices in the
market,” However, for enterprises, it moy lead to o
situation of deliberataly suffering loss aut of the fear of
baing driver out of the market, It wauld, however, nat be
incorrect 1o suggest thot the consumers ore the most
affectad pary in the transaclion oz in the long run, they end
up with limited or no choice, but 1o buy the praducts with
the increcsed prices that the predofor moy impose o
recoup their losses. As for the predator, it moy help him
ocguire significant morket shore; minimize, or aliminote
substantial compstition, and may serve as o barrer for
fresh entranis in the markes,

It is also necessory to distinguish between the concapt of
precdotory pricing and penetrative pricing. Whila it has
baen sxplained as lo what ameunts to predatory pricing,
penetrative pricing is also another strotegy for keeping the
prices of products very low. Howsvear, this type of pricing
method is pareeived os prometional or introductory in
nature as it is a temporary lowering of prices to be-able to
panelrale or reach the market swiltly, The stralegy is used
extensively across many sectors.”” One such example of
the strategy being used is by Rellance Jic to gain sufficient
subscribers and laler increase the prices. This helps the
entrant 0 estoblish and promote itselt where there are
multiple players olreody existing inthe morket. |t is o shork
lerm incentive-bosed strategy vsed by non-dominant

QECT, Fredatory Pricing (1 989), hitpa:/fwew. cecd org/competition/obuse/237 366 1 pdt.

|bid

pricing and-tecou et/

Cheistopher B, Laslie, Pradatary pricing, ond Recouprient, 113 (7] COLUM. L BBV, httpe: fcalumbinlawrsviaw. arg/conten fpredatary -

' Tha Competition Act, 2002, §4 Explanation (b), Me. 12 of 2003, Actaf Pariamant (india).
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entrants.” In the cose of Bharti Airel Lid, v,  Reliance
Industries L1d. & Reliance Jio Infocomm Ltd."", CCI held
thot the pricing cdopted by Jio wos penetrative pricing and
"sych shad-term  business stralegy of an entrant o
peretrale the market and establish s idenfity connot be
considered t0 be onfi-competitive in noture and os such
cannol be a subject matler of investigotion under the Act.
Acsimilor pricing model was found to be applied by Ola
Cabs where CCl held that "It wos their penetrative pricing
sirategy Ihat focilitated them o gamar high markel shares
in o short period os well as develop the networks to o size
thot could provide sufficient positive externalities to the
paricipants of the network”. ™ The decision was appealed
agaoinst betore the MCLAT whereby the Tnbunal dismissed
the oppeal and upheld the decision of CCL"

In the matter of Provesn Khondelwol v. Sppin India Put.
Ltd., ™ CCI absalved the Oppasite Party of any liahility
arsing under Saction 4 of the Act on ollegations of
predatory pricing s the enterprise wos merely o new
entrant in o market with estoblished ployers and did net
have significant market power. The Commissian cited s
aarlier decision In Voibhay Mishra v. Sppin Indio Pyt, Lid,”
decided on 03,03.2022 and opplied the some raasoning
infavor of the cpposife party.

Legal framework to Regulate Predatory
pricing in India

The Competiticn low fromework in India has evolved from
the tormer "Monopolistic ond Restrictive Trade Practices
At 19692 "MRTRY to the currant "Compelition Act, of
2002". Certain relevant terms like collusion, obuse of
pawer, price fixing, and bid rigging were not defined under
the former legislation, and thersfors, the MRTP Act
became ineffectual in dealing with the emerging Issues in
the lndian market lellowing the 1927 changes. As a resull,
the Competition Act of 2002 ["Aci) wos enoded bo
oddress MRTP's shafcomings ond ta serve as an effective
loal lor prometing fair trading practicas in the Indian
market,”

As pointed out, the morket competition in Indio is
reguloted through the Comp. Act, 2002, The proctice of
predatory pricing is therefore within the purview of the

same legislotion and is reated o3 an "obuse of daminant
pasition’. The operative provision dealing with "abuse of
dominont pasition” is Section 4, This rule finds its basisin
Articla 102 of the Trealy an the Funclioning of the
European Linion', which prohibits the obuse of dominonce
in the Europaan Union.” As per Saction 4(2){a){ii} of the
Competifion Ad, predatary pricing canslitules an ocl ol
gbuse of dominonce under Section 4(1) of the Ad. It
sugaests thot "thers shall be an abuse of dominant position
il an enterprise or group, dirscly or indirectly imposes
urtair or discriminatory pricein purchose or sole of goods
or services', |t specifically mentions the proctice of
'predatory pricing’ being ncluded within such unfair or
discriminatory pricing. The explanation (b) attached te the
Saction 4 further defines pradatory pricing.™

An sssanfiol pre-requisite for the provision fo be
opplicable, it is important that the enterprise enjoys o
dominant position in the markat. As par explonation (o) to
Section 4, "dominont postion meons o position of
strength, enjoyad by on enterpnse, in the relevont market,
in India, which enobles it to-

sperdte indepandently of compefitive forces
i perate  independently of fitive fe
prevoiling in the relevant maordal; or

{iiy  allech its campetilars o consumers or he relevim)
market in its favor, ™

Furlher, the Act also prescribes a list of factars that (he
Competition Commission of India must consider whila
determining whether an snterprise enjoys o dominont
position in the market or not for Section 4. These foctors
include the morket share of the enterprise, the resourcas
and size of an enterprise, the imporance and position of
competitors, the ecanomic strength of the entarprise, the
dependence of consumers on the enterprise, entry
barriers, market structure and size, eic, orany other factors
that the Commission may find relavant.”’

Thera have been several allegations of predatory pricing
by ployers like OLA Cabs, Relionce Jio, Shopea, st
wherain the Commission has clorified the legal provisions
and their apglicobility,. A pomsal of the varous CC
decisions suggests significant criferio fo be met for o
pricing strotegy fo gqualify os predatory pricing. Fer

B Aarrel L. v, Reliance Industies Ud. & Relionce ho Infocemm Ui, OO Cage Mo, 3of 2017 )
Fazi Track Call Caly Py, Lid. & Mery Traval Solufions Pee. Lid. v, AN Technalogias Pet. Lid,, CC Caze No, 4 & 74 of 201 5,
" Men: Trovels Soiufion (P) Lid, v. Compafition Commission of India, 2022 SCC Culing MCLAT 27,

Provesn Khondohwal v, Sppin India Fvt, Lid,, CCL Cose Mo Bol 2027
Waitshey Mishr v, Sppin India Py, Lid,, SO, Case Mo 01 ot 2022,

Mishith Desai Associates, Compeltition Lew in Indig, [(December 20201,
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instance, in the matfter of MCK Sfock Exchange Lid. v
Mational Stock Exchange af India Ud,” the Comemission
held thot predatory pricing wos o manner of urtair pricing.
There was also no ustificble reoson for an enfity like the
Mational Stack Exchange of Indio to effer services of zero
pricing lor a very long duration. The same wos, therefore,
beyond mersly promotional or penetrotive  pricing.
Furthar, in the maolter al M/s Transparant Energy Systams
Pvt, Ltd, v. TECPRO Systerns 11d.”, the Commission laid
down the conditions for identifying o pricing strategy as
predalory. These include:

a). the prices of the goads or services must be below cost,

b). the lowsring of the price must be implementad o drive
the competiters cut of the market

c). there |s some significont planming fo recoup the Iniial
lassas by increasing the prices in o loter stage when the
obiectis achiaved,

I a racent judgment ™ of the Supreme Courl on an appeal
ogainst the order of the Competition Appellate Tribunal,
the Court pointed out that the cab service provider Uber
was underlaking a loss of about Rs, 204 per irip for which
there was no sconamic rationale ar sense. In the apinion
of the cour, Uber was o dominant player offering desp
discounts with reduced fares amounting to abuse of
dominance underthe Act.”

To summarise, India considers a pricing strategy as unfair
ar discriminatory under the Act, amounting o on abuse of
daminant position if: the entarprise is o dominant player in
tha market; the prices of praducts or sarvices are below
cosis; the intention is to dislodge the competitars; il must
continue for o substantiol period ond there is always
significart planning to recover/ recoup the losses oftar the
markel rises agoin and the competitors hove alreody been
thirowrnout,

Legal Framework for Regulating Predatory
Pricing in the US
In the US, the antitrust low aims lo promote compstifion

and prevent monopaolies largely thraugh federal statutes.
The primary statutes reguloting market competition aré

‘the Sherman Act of 18%0; the Clayton Act of 1914 ond
the FTC Act of 1914% In 1890, Congress established the
Sherman Act, the first antitrust low, o5 o ‘comprehensive
charter af economic liberty aimed at preserving free ond
unfettered campetition as the rule of trade”, The FTC Act,
which establishad the FTC, and the Cloyion Act ware both
passed by Congress in 1914, These are the thres
fundameantal federal anbitrust slatules that are shill in
existence loday, with miner chonges.” Considering the
concept/proctice of predotory pricing, the some s
acknowledged under the Sharman Act. Tha Sherman Acl,
Section 2, makes i llegal for anybady to ‘monopolize; ar
ottempt 1o monopolize, or combine or conspire with any
oiher person or persons, lo monopolize any parl of the
trode or commerce among the severol States, or with
forelgn nofions....".  Section 2 enfoils three offenses
possible under the provision: "monopolization’,
‘ottempted maonopolization”, and "monopolization
conspimcy’ and it may be reqarded that predetory pricing
falls under the ‘attempted monopolization' cotegory. ™

The Federal Trade Commission [hereinafter FTC) and the
Antitrust Division of the United Stotes Depordment of
Justice (hersinafter DOJ) boith enforce federal antitrust
lows. Although their certain specifics where one can
witness cverlap in the working af thase two ogenciag, they
work |0 a cohord manner With fime these ngencies have
astablished their compelence in specific industries or
areas. For example, the FTC focuses most of its eftarts on
sectors: of the economy, such as health caore,
pharmaceuticals, professional tewvices, food, energy, end
certain high-tech industries like compuier technology ond
Internet services, where consumer spending s
significont,” Anfitrust lows in the United Stotes provide for
both civil and criminol enforcement, The FTC, the Antitrust
Division of fhe United States DO, and private parties who
are sulticiently aftected may all file civil lowsuits in coud 1o
entoree anfitrust statufes, The DO, on the other hand, is
solely responsible for cominal anfitrust enforcement.
Siotes in the United States olso hove antitrust lows that
govern business thot occurs primarily  within their
boundories.
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The coming in of the Robinson Patman Act in 1936 ond o
strangthened entarcement effort by the FTC in the T940s
led to significont changes in predatory pricing liigation. In
addition ta these statutes, a scholarly wark that influenced
prodatory pricing jurisprudence in US woas the Arceda-
Turner Rule.”™ It necessitated that for o predatory price
cose o be made out, one must establish that the prices
have bean sal balow marginagl costs. | endarsad the view
thol predatory pricing is rarely offempied; even when
attempted, is rarely successful; and even where ofempted
and successhul, are rare fo identity. ™

& genaral belief that guided the autharities while dealing
with concerns of predatory pricing suggests that predation
is on drgtional ond  uneconomicol  technique  and
therefore, will not be afternpted. This is due o the limited
passibility of recouping the lest prafits, This rationale
guided the US Supreme Cour's decision in the londrmiork
Matsushila ease ™. The Court denied thi possibility of the
use of pradatory pricing stratagies as they arg rare to be
tried ond even mora rorely successful. The proctice wos
lopelled oz speculative, inherently uncertoin, and
implausible, The Court relied its decision on the ampirical
studies by John McGee and Rolond Keller published in
1958 and in 1949.7 This was the first instance whare the
Areada-Turmer rule wos embadied in o LS Supreme Courd
decision,

Fallowing o similar rotionole, the Supreme Court decided
onothercose in | 293, Inthe Brooke Group Lid, v Brown &
Williamson Tohocca Carp™, the Court opined that
unsuccessiul otiempt of predation are indsed beneficial to
consumers, fara cose of predatory pricing to be mode out,
two [aciors must be astablished: the prices complained of
must be below an appropriate measure of its rivals' costs
|below its overoge varioble cost), ond the predotors
dangerous passibility ol recouping the losses musl exist,
The some principle wos opplied evan in the cose of
Weyerhoeuser Company v Ross-Simmons Hordwood
Lumber Company.™

A significant developrment was he introduction of the
Dapartmeant of Transportation (DOT) Guidelines which
categoricolly recognized predaotary pricing os o strofegic
problem and would permit the proof of recoupment bazed

on the reputation effect, It olso reflects on the potential of
o daminant air carrier fo be able to exclude a new entran
from the morket ond later charge increosed prices from
consumers. It is pertinent to note that the guidelines da
nat necessitate the regquirement of proof of cost sales, It
focuses more on the gross revenue of oulput method.
However, the Guidelines could address such concems of
the local aidine markets and nol necessarily sel o single
legal formulation,

As per the judicial decisions discussed, US Anfitrus! law
presently nacessitates tha fulfilment of two critaria: below-
cost sales and probability of racoupment. This makes it
difficult far the Plaintitfs to succead in predatory pricing
challenges. However, o slight change In positon con be
perceived fram the decision of the Sisth Cireuit in a later
judgrment. The decigion in Spirit Airlines, Inc. v. Norhwast
Airtines, Inc.” by the Sixth Circuit is o huge divergence
from previous cose low acros the country. The disputa
arose when Spirt filed o suit against Northwast Airlines
alleging violotion of Section 2 of the Sherman Act and
engagement in practice of predotory pricing. Relying upon
the Brook Case, the triol court granted o summary
|udgment declaring that the complainant failed fo
establish the criterio loid down in the Brocke cose.
However, upan oppeal, the Sith Circult revarsad the
decision and held that the infention behind low-cos!
pricing was to drive Spirit out of campefition and that
Morthwast was also able 1o recoup s lost investmanis
later. In oddition to thess two conditions, the Court alsa
went on to congsider three more foctors - the refevant
market, whathar Morthwest possessed the market powsr,
ond whether there were significant barriers to entry or not.
Due to the same reason, the decision hos been perceived
as radically ditterent from existing liigotions and has also
been criticized for Including ond relying upon non-price
tactors to raverse the summary judgment.™

It would theretore not be incorrect 1o suggest that the anti-
Irust regime an pradalory pricing is vel emearging in the US
largely thraugh judicial decisions.

Analysis of the Legal Framewaorks

LIS Caurls have viewad predatary pricing as a lass serious
cancern and hove dealt with the some in o comparotively

(1974.75),
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lenient manner than India. The primary focus of the onfi-
trus! low oppears to be consumer weltare-arientad, It may
be altributed to the adoplion of econemic and scholarly
works. and theonas in the noscent stoges of the
development of anfi-trustlaws. Though the anti-trust law of
the US encourapes vigorous price competifion, it also
prohibits cerfoin proctices that may homper morket
competition and alirminate rivals fram the market, With the
presant requirements set for succeading in predatory
pricing cloims, it oppears that the plointiff's cloims ans kely
to fall due to stringent fests such as the recoupment
raguiramiant o standard, Also, the US policy saems
inclined towords profecting the compelitive process and
giving more regord to the benefits occrued fo consumers,
rathar than pratecting firms or competitors in the merket.
The same 15 evident through several summary decisions in
the matters conceming allegations of predatory pricing.
Concerning foctors necessory to estoblish predatory
pricing, the two prongs continue to be oppreciated - thal
the prices complained of must be below an appropriate
measure of s rivals cost; ond that the competitor
recovered or hod the probability of recouping its
invostrmants in below-cost pricing. It iz apparant to sugges!
thot the FTC and DO should be allowed liberty to prove
cloims of predoiory pricing without being obstructed by an
unzettled ond vogue stondord for proving below-cost
pricing.

Hewaver, in Indin, predalory pricing is viewed with more
suspicion os it is egually committed fo safeguarding the
interasts of the consumers as well as market players. Since
the very initial stages of the devalspment ol modem
Compehtion Law in Indio, predotory pricing hos been
ocknowledged os o mottar of graot concern. The same is
specilically menficned and explained thraugh the Stalutary
provisions ond the compettion regulctor has olso
identified clear and practically logical fests or conditions o
be met for establishing o case of pradotary pricing, A very
clear distinction haos also been laid down through vorous
decisions between the object and legitimacy of predatory
pricing and penatrativa pricing,

Contemporary lssues in the Age of Digital Maorkets ond
Ariticial Intelligence

Aditicial Intelligence reters to the ability of computer
systems and programs to behove like humans in
processing os well oz onolyzing dofo ond generoting o
response. As defined by the European Unios in ifs study, "Al
refers 1o systems that disploy intelligent behaoviar by

analyzing their erwvironment ond foking achion - with some
dagres of oulonomy - 1o achieve specific goals " This
technelogy hog been employed by several marke! players:
in the e-commerce industry, Maony businesses use pricing
software to eliminote the opplication of the human mind
fram price-setting decisions, These pricing algorithms
significantly influence the dynamics of competition and
have considernble anfitrust concerns.™  Artificial
intelligance-based soltware con facilitate price decisions
based on reoldime doto ovaoiloble through advanced
technigques such as machine learning ond deep learming,
which arg subsets of artificial leeming. The growing
imporiance of doia in the digifal economy, os well os the
usage of price-sefing algorithms in numerous industries,
has sporked worries thot these new tachnelogies moy result
in some unique campetitive issues. One fiercely disputed
guestion among competition low ond policy researchers is
whathar intelligent, selt-leaming price-setfing algarithms
moy enable or even create collusive behovior in
aligopotistic marketplacas,”

Enfities using such technigues employ spacific strotegies
ter pricing mechanisms. |nifially, o dominant ployer can
utilize pricing algonthms 1o find ond torget its mvals
consumers for below-cast pricing while continuing to
charge a lucrative price to their current custamers,
minimizing the predators lesses during the predation
phase. Further, In ways thot humans cannot, computers
con commil lo price predation. Furthermore, pricing
algorithms, such as algerithmic lock-in and price
monipulation, give vorious new possibififies for recouping
lhis damagas assacialed wilh pradatory pricing.* Applying
such mechonisms, the decisions are bosed on doio
onolyics incorporating enormous volumes: ot historicol
and real-fime market dato, including the pricing of other
businesses, Such novel Predotory behovior would provide
unpracedented challenges for competitian low, notably in
terms of responsibility, defining deminonce, algorithm
monitorng, and low snforcement i situations  of
algorithmic pricing,

An Al systern processes newly received informotion by
putfing it throvgh o sequence of algorithms to create o
pradiction, solve a problam, understand circumstances, or
actugte anything.” Asignificant feature of Al-based pricing
algorithms is that they can do dynomic pricing more
madily, in which prices vory bequently in reoction fo
changing market conditions.™ This is also referred 1o a5
surge pricing, depending upon the market demand. Fer
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exarmple, the swift adjustmant of prices of airline: fures
ocross onling booking websites, the prices of products
ncrass online escommerce platfarms, the ride fores for cob
bookings ‘ocross opplicotions, et Such  pricing
machanisms pose further challenges trom the perspective
ol the compatition regulatars. When combined with large
dato, algorithmic pricing mokes predotory pricing for more
realistic thor was previously envisianed. The avallability of
anormous dota, called the hig date’ for big firms and the
deployment of pricing algorithms leads fo monipulotion of
consumer purchasing decisions and preferences.
Deminant businesses often have maore and batter data.
Google, forexomple, hos higher doto since it con scan the
contents of Gmail ond track the movements of customers
whe use Google-owned Mest sguipment. As a result,
many enterprisestargeted by predotory pricing algonthms
will b unable to successfully fight back.

The war far market domination in the Al future will be
waged with two weopens: algorithms and dota.™ Finally,
predatory pricing mixed with Al has the potential to disrupl
morket compefition and harm smoller businesses and
consurmers, While Al con provide odvantages, it also
intreduces new obstocles that must be properly oddressed
to preserve foir and competitive morketplaces,”

Conclusion

A onolysis of the twa regimes indicates that the regulatory
regime in India is comporatively more structured and relies
on the opplicaiion of cbjective criteria that moy help
establish or negote the cose of predatory pricing. Howaver,

on analysis of the judiciol responses indicates thot some
degree of clority is yat required while dealing with thi issue
of pradatory pricing. This is due o the recson that the
determinotion of predotory pricing is dependent upon the.
"dominant” stotus of an entity, A determination of predatory
pricing is mode enly when the enfity engaged in such
practices enjoys o dominont pasition. On the ather hand,
in the United States, it is not the deminon| pasition that
detarmines the prasence of pradatory pricing. Rather, it is
the recoupment of the losses by the firm through which it i3
determined whether lhere iz o pressnce of predatory
priging, In this new age of odificial intalligence, it s
perfinenl lo undersiond thoi cerdon  enfiies ore nol
dominont inthe morket but hove the potentiol 1o disrupt the
campetiion in the morket by wsing the technology.
Therelore, the existence of market dominonce may not
always be necessary or o prerequisite to engaging in
abushve condud], Also, the traditional cancept ot predatory
pricing has changed n fhis new age ond several new
technigques such as zero pricing, algarithmic pricing, surge
pricing, stc., hove emarged. Several questions remain
unanswered, and both compslition regimes mus! answer
thesa questions 1e  proserve and  maintain rabust
campalition in the market. It wauld, howsver, be intarasting
to note how the two compefition regimes in Hese two
counfries counter the challenges of predatory pricing in the
age of arfificial intelligence where prcing is bosed on real-
time compaorotive dynomic olgonthms ond  softwors
designed by campaniesin all sectors and industries.
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Analogy between Indian Bilateral Investment Treaties and Other forms
of International Investment Agreements

Dr. Senya Yadav®
ABSTRACT

In the ero of globalization, the Madal BIT is expressing their opinion bosed on their post experiences. For example, the treaty
includes the provision of o Mational Treatment Clause in which tha host state must have to treat forsign investors and
domaslic industries an an agqual platferm. Semaiimaes foreign investor seeks more protection o invast in the larritary of the
host state, it would be logicol to grant thot protection, and, in o few situations, the MFM is alsa gronted to one foreign
territory ond another country interpreted in a different sense ond claim on the basis to extend the more protection fo one
state, therefore it is recsonable fo exclude the MFM from the fModel low. Therefors, the Model BIT reflects an impartant step
towards developing a fabled imoge of itin intermational investment law, Consequently, India must hold the present situation
in investment pratection across the giobe and attroct fareign investment,

Since liberalization, |ndia rapidly signed thair BiTs to develop their cross-barder fransaclions of invesiment. In the initial
years when the BITs were signed far the firsi time (0 Indio with LK in 1994, it remainged ane BIT§ill 1995 1hen maving forward
the map inclined in tha middla of 2008 4l 2013 thare ware araund seventy-two Bl Te which wara enforcad and loureen wara
negotinted but did not enforce. A BIT is mode between fwo countries in which each country approves to give a minimum
level of protection to invesiment mode within its lemifory by foreign investors, Indio is o developing couniry, which must give
investment protection to foreign investors ond provide them with complete cerainty and prediciobility so thot they can invest
their money, The developing nofion must provide o healthy environment in which foreign investor will be atfragted and
negofiate their BiTs. Faraign investars belisve thal foreign investmenls always reauire o stale that provides them with betler
policies, and fewar restrictians for the inflow and establishment of the investment in the host state. In the posi-liberalization
ara, Indio wos continuously trying to develop an enviranment in their ferritory thot would promote foreign Investment. Inthe
st few decades, Indio's {urisprudence hos increosed its frends in signing their BITs.'

In the past era, the BITs were framed anly from the perspective of notionalization by the state, butin the present situation, tha
Bifs ore framed in @ monner that protects the rights of forsign investons in the territory of the hoststote. In the last few years,
Indin faced many challenges whan tew claims were filed for the breach and failures of the BIT's provisions regaording the
protaciion of loreign investors. Cn the aiber sida, il is acceptable theat in the last decodes, foreign investman has rapidly
grown among countries all ground the world, The most impodont thing, those whe are involved in foreign investment
transoctions hove different inferests and rights for example the main inferest of investors is the profit in these transactions:
On the other hand, the host state aims to develop its economy, A growing number of BITs contain the obligations to
liberalize tha Investiment flow and emphasize more ond more.

in the present scenario, BITs increasing their prominence in the globalized world and raised their importance for the
developed ond develaping countries, BIT isexplained diferently in their traoties, which states thal “profect investments by
ivestars in the feritary of another state by aiculating substantiva rules governing the host state's treatment of investment
and by establishing dispute rasolution machanisms applicable to olleged violations of those rulas.™

INTRODUCTION

Ministry ol Finance which states that "As part of the

REFLECTION OF THEISDS CLAIMS IM INDIA'S BITS

Indio started s BIT nagatiation in the sarly nineties, H wos
part of averall economic development and liberalizafion
and in 1891 for the first tima, India staded fecusing on
claar objactives o foscinate toreign investmant. |n India,
the BIT negotigtions ond policies ore governed by the

Economic Reforms Progromme initioted in 1991, the
foraign investrment pelicy of the government of Indic wos
liberalized ond negotioions underaken with  many
countries to enter into Biloterol Investment Promation and
Protection Agreement (BIPA] to promote and protact on
reciprocol basis imvestmant of the invastors,"”

“Azsiskant Priofessor [Low) Bennett Unnersity
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The Ministry adopted tha pravision of liberal sconomic
palicies in 1991 and alter that India started entering BITs
intenided to ossure forsign investors which boosted the
oftraction towards foreign investment, For instonce, the
prass relense ssued by the mimstry on Indio-China BIT
sefings that "the ogreement will increose investment
batwean Indin and China'. In  Indig-Brungi BIT minishry
releosed thot ‘the Agreament, which seeks to promeles and
protect investments fram either country inthe termitory of the
ather country with the ulfimote objective of increasing
biloteral investment flow ™" After signing the first BIT with the
UK., India started signing its investment agreements with
othar Southenst Asion Countries” Indion BlTe mastly
resemble the UK BiTs which ore developed in a manner to
protect the developing stofes,

Theretore, the proctice is not explicity involved in fhe
development which will ga beyond the scope of the
irvestmen! prolection under BITs. Indian BITs are one of the
basic treaty laws thot provided clarity an the provision of
setilerment of disputes and Indion BIT jurisprudence also
amphosized the sericus concerm that wos reloted 1o public
problems such as human; animal, and plant life-ond sofety,
and protection of the environment,

Even though Indin negatiaied many BlTs but did not attract
much oftention il Movember ‘2017 due to the less
invalvament in the disputes; Before 2011, nine: magjor
disputes come but still, it did not homper the dignity of the
India BITs jurisprudence becousa they oll were reloted fo
ane projec! Le., Dabhol Power Project. As per the focts in
this cose an investment waos made in India by the subsidiory
of Dutch ta canstruct o powear plant ta sell the- power energy
in India, The procedures used by the government wers
found wnreosonoble ond invoked by the Dutch
government under the treaty and thereafter they rescinded
the frealty on the same ground. The government of India
poid o huge sum of money as o compensation amaunt fo
thia foraign invastor and sefiled tha disputas, But in ol the
claims the chollenges did not reoch the 1505 arbitral oward
therefore: that waos the mojor reoson why Indio never
raceivad ory altention in the globalizad warld, This lack of
considerotion or offention started goining its importonce
when the porticipotion of IS0S provisions was increased in
November 2011 when the [SDS tribunal award come
against Indio.

The triburial award ogainst India in the cose of Whita
Industries Australia Lid v. Republic of India." The tribunal
upheld the claim which was raised by White Indusiries thot

the government of India foiled to provide affective maans
to the Austrolion investors. The Coaol Industry which wos
the respondent in this dispute otempred o satoside the
fareign award in Indian courts. In 2011, the governmenl
of Indio was found guilty of the breach of Australio - Indio
BIT. This case is:alwoys considered a landmark judgment
in Indign histery. In the BIT jurispredence of India, this
judgment developed new guidelines and stondords such
as the introduction of "eftective means' If there is o denial
of it then it wauld create the right of forsign investors o
seek the protection of investment in the haststate underthe

BIT.

The White Industries hod an issue regarding the
anforcement of the ICC award in India which was in faver
of foreign investors. The attempt foiled for opprozimately
ten years due to the delay of the Indian judiciary. The
arbitral tribunal established that justice delayed justice
denied, and they amounted to the danial of effective
means of justice az well as the denicl of providirg MFN
traatment under India -Australio BIT. The Republic of India
orovided an effective means in the Indio - Kuwait BIT and
{oiled to provide in the Indio - Ausiralia BIT therefore, the
faraign investar wos chollengsd on the grounds of MEN
provisions. The White Industries award |ures ottention to
the fact that BIT provisions like the MFN clause are often
vague ond brood, This focilitated White Industries
decisions fo arrive of o result thot India did not even
anticipate such as the hirth of Model BIT which departed
many provisions oul of earlier Model law and the
fermination of fift-eight BlTs. Many countries forworded
arbitration netices after this decision. Many authors have
exprassad their opinion an this issue and expressed their
opinion fo reexamine fhe sirocture of Indion BIT.

Pandora's box wos opened whan the countries challenged
the provision of "effective means. In "Waste Management
v. United Mesiean Stales” challengad an the same ground
and contended fhat their tréaty foiled to provide the FET
wos atso considered o denial of justice, it the freaty is
harmiul o the complainant in this cosa or lo foreign
investars ond tovoroble to the home stote Sarbitrory,
grossly untoir idiosyncrotic, is discriminotony.._os might be
the case with manifest failure of notural justice in judical
proceedings or complete lack of tronsparency and condor
in anadministrative process.””

The denial of justice was followed in the cose of "Mondey
Infernational v. USA""

Ministry ot Finonce Prass Releaze, "4 Bilateral Irvestment Promohbion ond Frotection Agreement” Indig-Brumei BIT,
Agreement on Investrment underthe Fromework on Comprehensive Economic Cooperation Agreement bretwesn the Associotion of Seutheast

Siean Baliens arsd the Rengblic af ndia,
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‘In the end, the gquestion 5 whether, ot an infernational
level and hoving regord to generally occepted standaords
of the administrafion of justice, a tribunal con conclude in
the light of all the avoilable facts that the impugned
decislon was improper-and discreditable, with the result
thal the investment hos been subjected to unfair and
inequitoble lreatment.”

This situation is again followed in the case of "Chevron
Corporgtion v, Ecuador” they olso tested the fair ond
equitoble provisions "particularly serious shortcoming ond
an egregous conduct, thot shocks or af lenst surprises, o
sense of judicial propristy™ |n this situation, an effective
means was easy ho esfablish and prove. In the dispute af
White Industrias, the arbitral tribunal concept of effective
mears was tokan fram the India - Kuwait BIT and they
incorporated in India - Australin BIT following the
provision of MFN. The delay of justice is not even
considered due to effective meons # is dus to the
overburdened judiciary system of India. The delay of tén
yaars far satting aside the disputes does nat mean thare is
o deniol of eftective means.

An effective means is summarizad in this cass and the
arhitral tribunal stafed thot on effective means is always
pasy fo prave in the eyes af the low due to same reasons:

I It is o lexspecialis and therefore less demanding
than danial of justice,

ii. ine standard requires that o hest Slate establish o
proper systern of low ond that the system work
effectively inthe given case.

iil. thare is no nesd to show an inkedference by tha hast
Slole to establish o breach and an indefiniz delay
by the host State's court systermn will amount fa o
braach, such dalay will be measured basad on the

focts of each case.

iv.  the stondard is on objective internationnl standord;
and

v, while there is:no need o show exhaustion of local

remedies by the claimaont the cloimont needs 1o
show thal it odequately ulilized ovailable means.

At the end al the twentleth century, the number af 15035
cases rise from thie zaro leval, Until 31 December 2023,
1257, known 1305 cloims have been liled, of which 820
hod been concluded, 343 pending coses, ond 24 coses
still unknown, Cut of o total of 327 disputes, these cloims
have been decided in favor of the State, whereos 249 have
hean decided in favar of the investor and 171 coses have

bean seffied. |nIndia, the first 1505 cose was tiled 30 yeors
ogo and less than 50 cases hod been liled belore the year
2000, making the rse in the coses. A present, Indio i
represented in 29 coses os o respondent ond in 11 coses
asacloimant.”

The 1505 systemn hos experienced difficulties since it has
existad, 1ha tool nos been protested by NGO:, loft-wing
activists, and othears, Tha Investment Policy Maenitor, issued
by UNCTAD on 4 July 2023, confirmed that lost year
stotes have been active In implemeanting investment policy
measures. It reports that twenlby-two states took thiry-two
nvestment policy measures before Februory 2023--an
increase of 29% and the highest record of palicy changes
since 2023, It s also clear that the 15305 raform is axtremely
topical, as the nations and internafional
inlergavernmenial organizations are actively changing
their palicies and opprocches. There s evidence thol
UMCTAD's report an the development of investment has
bean significantly influential for inveastmant pelicymakars.
Presently, Indio hos successfully renegofiated BITs with
Brozil {Signed, not in forcel' ' Toiwan™ and Belorus” as
par Model BIT. Indic also signed ithree freaties with
investment provisions with Austrolio{ECTA 2022), the
United Arob Emirotes|CEPA 2022], and Mouritius (CECPA
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2027 jalter the new Modal Low

The line s drawn which is subjeclive in fature and relles
upan the contantions of the disputas, it depends an tha
country-to-country judicial system, Hihe country lowers the
standard of provisions, i alzo allows the state to breach its
cbligotion by exeluding the provisions undar huture BlTs:
Theretore, the White Industries disputes were important in
vorious woys, The decision presents o cleor imoge that i
India tries to sxproprate torsign investment ond denial of
justice hoppens inwhich India is porty, the foreign investors
have precedent to prove their contantions. This dacision
can harm foreign investment in the country, The
repercussion of the White Industries Disputes Is that the
Indian Ministry recommended that India sheuld avaid
adapling thess restrictive measures which fall the ration of
foreign investment ond |ndia should exclude the investor-
state arbitrefion process in futore BITs. Indio must
negotiote less sirictly to setile thair disputes without any
deniols ond cordiglly. Indio must drow an odequoie
procedure while negolioling with  difterent  countries
regarding the protechion of their nghts and inferess. Indin
alse makes sure thot foreign investors will consider India
as the safest jurisdiction lor foraign investment which
provides  complete protection to them. Therstare, the
burden lies on the Indion economy fa draw a fine line that
bolances aquity, justice, and investmant in the country,
When Indio controcts with other countries bosed on
faraign invesimenls, it con no longer remain negligen
obout dsorgonizational, admimstrative, and legol systerns
of both countries, This is possible to provide much relief
and @ sense of securty 1o foreign investors who must deal
with the Indian political and judicial system ot each lavel.
The majar abjective of the Indion government s o
balance BiTs and ensure that India must exercise in o
manmrer that s not disproporionate becouse Indio must
adept such policies that do not negatively impod the
systern and the system serve tha interast of sociaty, This
modification and revision will rebolonce the system and
ensure thot foreign investment is protected in the host state
without infringing tha nights al the pubhc interestof the host
stote;,

In the jurisprudence of BITs in India, the Model law plays o
vital role which almest changed: the outlock of the
imvestrant treafies in India. Tha Madel low containg 38
orticles which are distributed in seven chapters. It is o
deporfure from the old general provisions of the BlTs
becouse Maodal BIT 2003 show: the broad provizions of
investment protechon and restnclive provisions for the
rights of host stofes, On the other side, the Model BIT
contains diffarant features as compured o the earliar one

in all perspactives such oy setlamant of disputes process,
structure, content, and increosing regulatory powear of the
host state. Theretore, in 2014, only one BIT wos signed by
India with Cambedia, and is in the process of re-
negofiating naw BT it is alse engeaing in expressing
explanotory statements on the exsting BlTs and |lAs,

Indio has commencad o senes of actionsto ossess ond
rrodify ifs BITs, aiming fo incorporae provisions that
astablish o more foir and balonced aguilibrivm betwean
the protection of investors and the preservahion of national
interests.  Furthermors, |ndia hos  underscared  the
significance o allernative mechanizms for resolving
conflicts, such as mediation and conciligtion, as
alternatives 1o the tradifional 1305 arbitration. India's
2016 Modsl BIT reconciles betwesn  salegudrding
investments and the right of the host stote to regulate.
Indicin auvthorilies pursued a realistic aperaach 1o find a
‘middle path’ between investmant protection standards
and the legitimote right of governmeniz to regulote
aconomic activity in the public intarest.” Unlike other
countries like South Africa and other Latin Americon
countries, Indioc hos demonstrated 183 centinued
invalvernent with the 1SD5 systern by odopling a new
Model BIT that still allows fereign investors fo challenge
india's regulatory meosures under BIT. India, howesver, hos
materially changad the conditions af this engagement,
Tha Preamble of Indian Mods! 20 146-BIT s os fol lows:

The Govemment of the Rapublic of India ond the
Govarnment of the Republic of (hereinofter referred to as
the "Party” individually or the "Parties’ collectively); Desiring
1o promete bilateral cooperation between the Parties to
forelgn investments; and recagnizing that the promation
and the protection of investmenis of investors of one Pary
in tha tarritory of the other Pary will be conducive ta the
sfirmulation of muteally bensticial business achvity, to fhe
development of sconomic cooperation belwean them ond
the promotion of sustainable development, regifirming the
nght of Parties to regulate invesiments in thair termitory
undertheir low ond policy objectives.”

The Madel BIT, by referring ta the concept of "promation of
sustainable davelopmant’, which is a geoal that is not
focused on economis ospects, oligns itself with o current
trand in the proctice of BiTs that iz being referred to a5 "'next
ganaration freaties’. Theza treaties incorporata slemanis
thot are oriented fowards. sustoinoble development,
intending to sofeguard the regulotory autonomy of states
and restrict unwarranted interpratations of the traaty.

The imporance of Madel BIT 2074 far Indien companias
can be assessed by loaking of three recen| examples, Firs,

Prabhask Banjan ond Poshkar Anand, The 2014 Madel Indian Bilateral lrvastment Treaty: A Critical Deconshiuction, 38 Mw 1 Infl L &8s,
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under the terms of the |ndia-Poland BIT, an Indion invastar
by the nome of Flemingo Duty-free Shop Private Limited
(FOF) wos oble to successfully sue Poland ond wos
awarded euras 17.9 million os compsnsation. The
tribunal concluded that FOF's investment was taken away
by Poland ond refused fair and equitable freatment by
fercibly terminating several lagse agreements thal FDFs
indirect Polish subsidiary hod been benefiting from.”
Second, under the terms of the India-Indanesia BIT, Indian
Metals & Ferro Allays Lid. (IMFA), an Indian mining
campany, filed o case ogoinst Indonassio ot the Permanent
Court of Arbitration in The Hogue. $5%9 million in
damoges is soughl in the lawsull Tor allsged: regulatary
violotions invalving the cloimonts coal mining parmits.”
Lost but net least, o receni issue concarms an Indian
irvsstor who 15 suing Macadonia under tha terms of the
India-Macedonia BIT, cloiming that the Indian investers
mining concessions have bean token oway.”

INTERNATIONAL RULES OF FOREIGN
INVESTMENT IN INDIA

Apart from the international irade policies in India, there
were no detallad policies ond drofis before the yeor 2003
far the promotion ond protection of foreign investmant in
Incha. Many international organizafions odopted rulesand
requlations for the protection of investment in the host
countries: The rasull come when India adegtad their
Maodal low on BIT ond prasentad their policies in India
although it iz these policies were redrafted as per the
reguirament of the state in 2014, Bafore the adoplion of
these polities, the lost effort was token by the QECD
Model, which developed the Multiloteral Agreemient on
Irwvestrant (AL, This MAl introduced oll the concepls of
sefttermant of dispidas for the libaralizotion af Investmant
When India odopted ite first [lAs with the UK. they were nat
guided by ony policies. The few meafters regording
investment were resolved by the WTO ogreements:

The TREIMS ooreement prevents WTOD membar
countries  fraom  applying  restrictive  investment
mensures that are Inconsistent with Motional
Treatment obligations {swch os  performanca
requiraments] under the GATT,

ii. The GATS includes investrment liberolization
provisions related fo frade inserices: and

i, The Agreement on Subsidies and Countervailing
teasures ond the Government Procurement
Agreement deal indirectly with investment by
including several invastment ncentives in its
definifion of subsidies and public procursment
services, respectively.”

Therefore, these werz the rules which were fallowsd by the
countries fo provide them protection in the country, The
agreements: of TRIMS, and GATS did not completely
include this ospect, but o few pors embroced the
seftlement of issues by the liberalization of investment.

REVIEW OF OTHER COUNTRIES' IIAS IN
ANALOGY WITH INDIAN IIAS

The divergant odopted in the differenl countries ware
developedto adopt different measures with the concern of
marits and demerits of the infernationol invastmanl
regime, As o rasult, every counfry developed its policiesin
the form of invesiment ogreements that protect the interest
of public policies and the interest of foreign entilies. The
lAs include three ditferent approoches firstly evalution of
the profection of foreign investors, secondly different
approaches of 1505, and fthirdly oddiion of all the
abligotions of farsign investars,

Jopan

The BIT structure of Japan was influenced by the QECD
draft Convention 1967 which was based on the profaction
of forsign Investment. ABer ten years of inspiration, Japan
first signed the BIT with Eqypt in 1977 which was based
upon this convantian, After these nagotiofions, many ather
Az weare framed. Till 2002 =ighty otner BlTs were signed
with difterent natione, In 2002 this templote was stopped
and underwen! an sssential rencvatian,

In the earfier one Jopan was doing liberalization of markel
aceess in tham by giving them MFMN and Mational
Treotment fo the forsign investors. It wos provided
tarmporarily, and thay prohibited the working environmanl
for toraign investors in the host state. Jopon waos flexble
while gwing the odditionol Hexibilities in their Blls
provisions.  The provisions alter 2002 come up with
tweoking which provided sogocious finonciol regulations
olong with exceptions of public policies,

Spain

Spain first negotiated its BIT in 1989, al presant it signed
opprasimately 90 BITs out of which 32 treafies wers signed

Flemingo Duty-fres Shop Private Limited v, ke Republicof Foland, UNCITEAL, Award, 547 (Ao, 12, 2074)
Iredian Metals & Farra Alloys Limited (India} v the Gavernment of the Bepublic of Indonesio, FCA Case Mo, 2015-40

Allisen Boss, Indiap Couple Threotens Claim  Ageinst Maocedonia, GLOBAL ARE. REV. [Mav. 17, 2014),

= hitp: (Yalobalarbifrationreyiew. com/amice/ | 07 3304/ indian-covple-threstens - claim-ogainst-fMacedona =
M Gugler Phillipe and Tomsik Modimin A Comparsen of the Provisions Affacting Investment in tha Exsting WTO! Obligofions; SWISS

MATHIMAL CENTER OF COMPETEMCE IN RESEARCH  [2008)
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in English longuoge. The Spoin Modal law on BITs wos
ovarhouled in 1995-94 il the comparison mode befors
1996 and ofter thot the treaties are more attrochve in the
current scanano. Earliar, the Spoin BTz concluded that jusi
to pratect the forzign invastment i does not even bolher to
include the provision of non-discrimination into the
treaties, Spain rationalized and reinforced s investment
profection clouse oMer 1996 by providing FPS, o
prokibition against arbitrory or discriminatory meosures,
FET as well s an umbrella clause in its protection article.

Finland

Finlond is o country that achively porficipoted in
negatiating the 1Az glabally and sigried the first BIT with
Egypt in the yaar 1980 ofter those 75 tregtias wera
estoblished by e Finlond government. From the ero of
1 780 il today, the treaty zone of Finlond wos developed in
twe pothwoys which formed twe remaorkoble perods.
Firstly, dunng the-era of 1985 to 1 990 and the second eno
was fram 1990 to 2000. The Finland government memed
two pre-established dimensions which extended to the
Moticnal Treatment and MFRN,

AMNALYSIS OF EU- CANADA CETA 2016

The ECintreduced tha CETA os the first agraement which
pravided high protection to preserve the rights of ELU and
Conada. It also provides lawtul objectives to protect the
ervirenment salety and health which regulate the public
palicy of the country. For the settflamient of disputes in the
presen situation, CETA offers o powerdul, progressive, and
clear vision for the same. It consists of wo broad
dimensions for the setlernant of dispufes:

[ Clearer and more precise investmant prolection
standards; and

i, Clegr rufes on the conduct of procedurss in
investment arbitroticns.”

Az the process of 1505 was highly crificeed by many
authors which EC hos drown consideration due fo the
revelufions of CETA was announced, In the invesimant
chopter of CETA they are mora analogous, CETA
introduced the corcapt ef ad hac investrmant tribunal they
ara not irggired by using domestic courts in intamational
disputes. CETA nlso provides on oppeal mechanism for
the betterment of owords.”'

Recently, the EU pronounced that the CETA will influence
the future IlAs, and the Evropean Parliament slated thet
‘new systemn for resolving disputes between investors and
states whicn Is subject to democratic principles ond

sruling, where private interests connat undermine public
policy objectives" CETA ensures the consistency and
predictobility of the udicial system i.e,, the moin reason it
will influence the |lAs in the tuture. EU is adopting many
divergent policies lor the negotiohons of new ogreaments.
CETA is less radical than it oppears so, the text of CETA is
nat vogue of comprehensive the fex includes the
analylical declaration that clanfias the scope and nalure of
investment provisions In the agresment. The CETA also
preserves the rights of the state which s regulolory power
to reduce the oplion ol investmant tribunals,

The CETA follows the tronsparency clouse which is
mentionad in UNCITRAL rules. These rules are applicable
for all disputes which are reloted to investment:

“bicle X33 of the CETA investment chapter requirss
documents in addition 1o those listed in Article 3 of the
UMCITRAL Tramsporency Rules fo be disclosed and
provides that hearings must be open to the public, Whers
concams regarding confidential information anse, Arficle
%33 mokes the tibunol responsible for making
oppropriate arrangements fo address thess concams.”

The dafinilion of investmentwhich is used by CETA is gssel-
based, The mvestment choptar of CETA, art. 2.3 deals with
the definition part. The dehinition of invastment reflects the
definition of the 2012 LIS Mode! BIT. However, "it includes
an additional charaderistic of an investment, namely o
cerain duration.' About the definition of investar, to
gualily for protection under CETA, an investar must have
substontiol business activities in the ferritory of ones of the
parties. The definition seals lo preclude 'shell or 'mailbox’
cempanias fram relying on CETA to submit claims fo the
1505 mechonism establishad thereunder 8s per ths
agreamant belween the EU and Canada, CETA cannot
repeal the meosures which were odopted by the
parlioment of Conodo. They hove odded the provision thot
the purty wha will lose the dispute will be considered the
unsuccesstul porty. The unsuccesstul party must bear oll
the cosis of arbitafion as well os oll the reasonable costs
will be barne by that pary,”

The focus of CETA wos to provide proper or relioble
mathods for the setilemant of disputes so thol countries
would be fres to rely on the host state for investment
proteciion. Further the EY odopted o few palicies and
regulalions for the implementafion of financial costs Tar
claims that are related to imvestrment, This urge was felt
when Lishon signed their treaty in 2009 |n July 2014, it
was initiated that:

Irastrnent Prosssions, EU- Canoda FTAICETA) 26 Septamber 2014

Hindelang Stefflzn and Sossenmth Carl Philipp, The ldvastmant Chapters af the EL' Intematisaal Tiade and Investment Sgreeménts in o
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I the ELF will bear the tinancial costs o investmant
claims where the claim brought by tha investor
concems o measure foken by on EU instiftution,
body, or agency;

il, the ElJ member stote cancemed will bear the costs
whare tha claim bravght cancems a maasure laken
by the member state itsell; and

i, where o megsure is taken by o mamber stale on the
basis thot it 15 requirsd by EU law, the EU will be
responsible for finonciol costs associoted with o
elaim bosed on such o megsure."

Therefors, the chopter an investment in CETA deals with
the remeoval of all the obstacles in lareign investment and
parmits the foreign investors of the EU to tronsfer their
furds to Canodo and vice versa. The whole transaction
must be transparent end predictable which stabilizes the
investment regime from an infermotional perspective. The
CETA alsa provides guaraniees to the faraign investor they
will by trented fairly by the govamment of tha hast siate.

STUDY OF BRAZIL CFIAS

The Cooperation and Facilitation Investmeant Agresments
(CFlAs) are signed by Brozil with many countries, The
inclingtian of Brozl towards an investment regime is low
which can be visible when it signed the first investment
trecty with Balgium in 1995 tnd the last it was sigred in
1999 In Brozil, fourtesn BlTs wers negotioled ond none of
them were rafified ™" A few BlTs were submitted to the
govarnment, but thay oul rightly rejected dus to their
inclusive provisions such os indirect exproprigtion ond
305 pravision which wos confrory 1o the Censtitution af
Brozil,

The provisions under the trasly ware resiriclad in naluea
and they do not adopt the policies for fhe welfare of the
host stote which iz very impertant for every country.
Howevar, the rajections of Brazilion |lAs were nol the
reasan for the fascination of fareign investment. In South
America Brozil iz o country that is considered os the lorgest
hair of foraign invesimenl.

The new approach which was given by Brozil on toreign
invesimant ways 1o give direcl profection fo  forsign
investors os compored o the traditionol [14s. The Foreign
Trade Secretariaf stoted thot Brazil's Model law contains an
innevative alteration to the tradifional I1As such as:

‘Recognizes the role of govemments in fostering a positive
ervironment for investmenl, takes inte full consideration
the interesis of private investors, retains policy spoce for
purstinig the development needs of the porties, and
adopts o constructive ond proactive view oimed ot

pridging potential difference: batwean investors and tha
hast country," ™

The major aspects of the CFIA modal come under three
pillars, firstly for investmert conperafion and expadition
uss the confined agendos; secondly for dispute setlement
and balanea tha rsk they need 1o edablish ore
machanism, and thirdly enhanca the inshtutional
governonce by astablishing committees and bosic points.,
Thesa ora the points thot will promots negatiation the
tareign nvastors and host states for tha pramotion of
investar invester-fnendly environment in the host state. The
commifiees are designed to develop in g manner thal
provides o chance for motual investment, execution of
ogreements, ond anticipation of disputes to provide them
the solulions in on amizable monner The committes
contains the reprasantatives of both the sides host stote as
well as foreign Investors. In which they will get an
oppotunity to devalop their working groups te resalve or
dispute the basic issuas and they con invite other privals
antities az well for further discussions ond negotiotions on
the issues. Confined ogandos ore those which encourage
and promate a friendly ervironment in1he host state. This
agendo will cover many issues thot must e reloted to the
investmani and related to the parliss fo the disputas. The
confinad ogendas alse include Corporate Social
Responsibility {CSR), technical regulations, and
enviranmental regulations. The CFIA when signed
between Brozil ond Angofo Included the concept of the
Umbrella Clavse even though this clouse is not
andarfainad by many counfries in their investmen! regirme.
CFlis do not includa the provision of FET and do not sven
anzure the protection of toreign investors and investmanl
in the host country,

COMNCLUSION

The complete idea behind the adoption of As is to
impreve the climate of investment to fascinote foreign
investrisnt in host stotes, Renegotiolions ore done or
going on to enhance the copaocity to bolance, protect, and
promots the lareigr invastar in the territory ol host nafions.
Renegotiotions do not mean |As con be chonged
instontoneously, @ will toke yeors and years for the
changes. The renegatiations of 1l4s:in India with all the
ather countries is not o cokswalk, Theretars, it cononly be
done by some joint explanation and inferpretation of the
spacific provision. For instance, the 1505 provisions which
are overburdened with the list of disputss. The
axplanations and interpretotion of specific pravisions will
clear the pasition of the meaning of vague terms in ll4s
across the globe.

Brazil has signed {but neot ratitied) BiTe with the Belgium- Lukambourg Ecenamic Unian (1#22), Chile {1 994], Cuba (1957}, Danmark {19%5],
Finland [19%5), Franca [1273), Garmany [19%5), Haly (1995, Korsa [1995), Mathsrlands [1928), Porugal [1994], Swifrardand [1 594}, LK

11994}, and Venezuela (1795

G-bamhl.'.l [Jf’:lhiﬂ, |1'|'.l'&'a.|1|'|H I Stas1¢:r|t:|[':|n dgvﬂupn‘l:!lll UNCFM} IH'J':}RLD |N"¢'f5TME MT FIGRUM |?'ﬂ'| -'1|
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If o biglonce of regulotory power is present in BITs, then it
would also help the country insight info foreign investors.
Theraafter, i would be sasy bo do invastment transactions
in Indio ond foreign investors could rely on the promise
made under the treaty lo safequard their investment. India
is presuming that the goal can he achieved only when the
alternotive formulation is present. The comparnisan in the

fast chopter betwesn Indion lAs with oiher forms of IlAs
prasents the siatus of the Model BIT of India and how if will
partarm better in fulure negotialions. In India; the scope of
the term investment is very limited, it simply focuses an the
anterprise-based definition and no other form of llAs is
limiting the definiion of investment under their freaty
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Indian Constitution and the Understanding of 'Child': An Armoured
Perspective Towards 'Childhood'

Udit Raj Sharma'

ABSTRACT

The Constitution of India, 1950 establizhed the model of constitutional governance which could facilitate the operation of o
welfore state, with sacial justice and concern lor the vulnarabla at the heart of its funclioning. As a result, ane witnessas an
aloborate scheme of aspirations (some enfarceoble os in Part Il in the form of fundamental rights and seme non-
enfarceable yet tundomental to the governancs as in Fart IV in the farm of Directive Principles of State Palicy) within the
Indian constitution. One such vulnercble group of society is children who were exposed fo vonous kinds of menoce and
challenges such as child lobowr, inter alia. ‘Thildhood' and its vulnerability were sincerely appreciated by the makers of the
Constitution and an armoured perspective was created tewards 'childhood which was extremaly sensitive and protective of
the ‘childhood'. The research explares this perspactive,

Keywords: Childheod, welfare state, social justice, DPSPs.

Introduction

The research poper ofternpts 1o wnderstang the ideo of
‘child manitested by the Indian Consfitution and the ideo of
'childhoad' ar parhops of idzal childhaod'. To da sq, the
reseorch provides for the varlous provisions of fhe
Constitution of India, grimarily Part Il and Part IV which
shapa the envisoged image of the 'child' and 'childhood'
within the Indian Constitutional gevernance. Such image
and understanding of childran da not-align with the harsh
reatity of India having the menoce of child labour and the
plight of werking children in Indio. The research ottempis
te understand and anolyse the idea of 'child and
‘childhood' within the constitutional governance of Indio

Constitution of India and the conception of 'child’

The Constitufion of India is o great chartar net enly for the
statecraft it presents: by providing tor the monner of
governance in this country but also os o charter of rights
{flundamental rghts, most of which are the recognised
human rights] for fhe peeople of this country land the
people do include the children of the country who form o
large part of the population of India). The Canstitution of
India is selicitous ol children's well-keing, development
ond their nights.  Indian Canstitution makers realized the
need for putting curbs on child lobaur and thus it carries
important expression of the governmant policies ogoinst
the abuse of child labour in India. It is notable thot among
the dratts prepared by Dr Ambedkar, D K. M. Munshiond
511 K. T Shah, the droft of Dr Munshi hod o provision which
prohibited child labour in all forms which was requested
ard reformulated inte what is presently Article 24 of the
Constitution of India.” 'How does the Constitution of Indio
concaive achild is a guestion which neads to be addressed

with. greal sncerfy before opproaching fo  maoke
policies/lagislations for the children and cloiming their
consiitufionality,.  The idea of the wellore state was
emphasized by the framers of the Indion Constitution and
therefare the governance which considerad ol sections of
the society Including the weaker sections in its
development objsctive wos chosen as the idsal form of
governance as per the constitutional mandote. The very
facl that children are a vulnerable category of humen
beings was considersd by the makers of the Canstitution
ard provisions were inserfed which could  preven
childhooad from getting exploited. Could the children who
have exhousted thesr initiol yeors of life working in o toctory
tsometimes under deplorable condilions) or who have
spent theinitigl years of life bagging on streats or in some
other maonner where he/she had the onus of saming
money as a matter of necessity Tor the survival of his/har
family ar far supplementing to the maagra income af the
fomily be except to be o productive and resgonsible
membier of the civilised society and pelity? Could thase
childran who hove stoked their physical, mental,
peycholagical and sgiritual well-being and are mostly
denied the perks of childhood be expected lo ba activa
paricipants. in the progress and developmant of the
notion? Could those children who hove been cought by
the vicious cycle ol povery ond disadvantageous lite ba
expected 1o grow up os ndividuals who could not only
davelop their personolities but uplift the personaolities of
others in need of help? The constitufion makers perceived
this situation and particulardy af times of independence
when there was widespreod poverty and misery in the
country, they foresaw that unless childran bom are nal
provided with the roats 1o grow into individuals which

Upandro Box, “Unconstiivtionol Politics.and Child Lobowr” 31 |47) Mainstream |7 (O 1993],
Soumitra Eumar Chotterjes, *Indion Censfitufion and (ke Protaction: of Child Lobour; A Sledy 35(4 15) Lobour & Industriol Coses 178 [July
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include: proper  physical, mental and  educational
development, they connot be expecied to grow into
nation-builders and ones who contribute fo the glory of the
country. The Constitution makers, theratore, reflacted the
sense of concern towards the children, from the nghts
granted to them under Part Il and alsa throwgh pratective
provisions undar the Diractive Principles of State Policy, Dr
B B Ambedkar s reported fo have said thot "the deprivation
of these rights has a deleferious effect on the efficacy of the
dermocracy ond (ke rle of law.” The lurther part of ha
rezearch dascribes the conception of o child under the
Constitution and the approach of the Constitution towards
childhood'.

Although Aricle 15 of the Indian Constitulion erovidas far
the Prahibition of discrminntion sn grounds af religian,
race, casle, sex or place of birth which is o declaration
complately under the mandate of Adicle 147 of the
Constitution which anvisages egquality betara the low but
still the protective opprooch of the Stote is reflacted from
provisions such os article 15(3) which grovide for making
any special provision for women and children” This
presents before us o protective and infervenhonist role of
the State where the concems of the less privileged,
downtrodden and vulnerable sechons including that of
children have baen glven emphosls.

While enlisting the provisions in the Constituiion about
child lobour, mention of few provisions con be made which
direcily deal with the 'rastrictions on the employment of
children’ while there ore several provisions within reflact
towards the spirit and context and therefore point towards
the weltare af childran and amalioration of their candition
from the state of exploifation and abuse, they face in thair
daily lives as child lobour,

Article 21" which provides for the Protection of life and
perzonal lipary' ond declores that no person sholl be
deprived of his lite and personal libarly alten ralarred to o3
the 'most significant’ provision and also the heart and soul’
of Part lll of the Constitution is iImmensely significant even
fram the perspactive af child wellare since the tarm 'life’
under this provision is not the oppesite of death but hos o

widar understanding and hos wide dimensions attached to
itthan mera survival.” This is the reasan why Articls 21 has
become o repostory of nghts ond many rights haove been
implicitly recagnised by the Supreme Court of India under
the head of life and personal liberty, Even in the
dimension of labour welfare in general and child welfare
in parficular, |ursprudence hos been developed by the
Apex Court under this provision. Tha right of o persan not
to be subjected to 'bonded labour”, right not to be
subjected to ony other unfair conditions of lobour’, the
right ta be rehobilitated abar being rescuad from banded
labour' and the right to livelihoad'' are oll inferprated to
bawithin the dimension of lile envisaged under Adicle 21,
It 15 not hord to imogice thot several children working in
difficult situgtions {sametimes obuswe) gre not able 1o live
the lite with dignity of @ human being ervisaged under the
pravision and whan torced into work due to cosrcion or
difficult situations of life, by sacrificing their childhood,
they are denied ‘personal liberly of remaining o child,

This other significant provisions in the Constitution of India
which gim of profecting children from  sxploiation
including that from the menoce of child lobour iself are
Arficles 23 and 24 of the Indian Consfilution.  The most
significant provision in this regard is Aricle 24 of the
Indian Canstitution which falls under the head of Rights
against exploitafion’ of Pad Il and is a part of fundarmeantal
rights under the Constifution. | provides that:

Frahibition of employment of children in faclores, ete, -
Mo child below the oge of fourteen years sholl be
employed towork in any factory or ming ar engaged In any
other hazardaus employment,

The is the exslict provision in the Constitutien which
withaut mentioning the term ‘child lobour' gitacks an the
menace with great force and puis o strict restniclion on
employment of children in the mentioned cotegory of
amploymant considering the unfaveurable effect on the
children, This shows that the Constitulion mokers
considared fhe menace of child lobour a5 o serious
problem to be addressed for which thay did nol depand on
the 'government fo be' but rother provided explicit

AR 99T 5C of Poge 2220,

Artiche 14 prowides for Equality before lmws The Siare shall not deny o any pemson eguabity before low and equal peotection of the lawss withan
fhe tirritory af India

faticle 1 5{3) provides fnat nofiing in this arficlz shall pravent thz State from making any special pravision for women and children.

Article 21 provides forthe Protection ot [fe ond parsonal libarty- Mo parsan shall be deprived of his lite or personal liberty mecept occording to
procedure estoblished by law,

‘Tife" meany sameathing mee mon ol physicol serdval, net merely the nght o continrance ol g peror's animal sadence (Siote of
téaharashira v, Chandrabhan AR 1983 5C B03); itwould include the rght e lyvewith human dignity {Francs « Unlan Teritory AR 1987 52
74811 It incledaz ol those ospads which goto maka a man's life meoninaful, complate and varth [ving (Maneka Gondhiv. Unionaf india AlR
1978 5C 597); theword 'protection ot life' implins the nobtta live contistently with human dignity ond decency i(Sunil v Delhi Administranon
AR TR7BSC 1675

Bandhua Mubdi Marcha v, Unien of IndiccALR 1984 5C 803

Paoples Linion for Demaocratic Righte v, Unian clindia AlR 1 28250 1473

Maera Chaudhaory v, Siote of Madhya Prodesh AIR 1984 5C 109%

CHgo Tellisv. Bemboy Corporation AR 128652180
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instructions in the Constilution ilselt so that ne governmant
in power can deny accountohility ond responsibility
towaords the litfle ones to protect them from exploitation.

The Canstitution also provides for the Prohibition of fraffic
in human beings ond forced labour under Article 237
which legitivnatas and prohibits traffic in human baings'
and forced lobour and also mokes ita punishobla aftence.
Indic, which faces the problem of bonded lobour and also
the problem of bonded child lobour needed such o
provision to put an end fo the sole and purchase of human
beings and also to allow the working of human generation
for o parson as o part of the salistuction of debt ete. and
the makers of the Constitution stood up fa the cocasion by
nat only Incorparating this provision under Part (Il of the
Constitufian but alse declaring these practices to be
affence and make them punishoble, Aricle 21 A" of the
Conslitution, inserted under Part Il by the Eighty-Sixth
Amiandmeant in 2002 made tha 'rght to education’ for
children o tundomental rght in India ond mads it
obligotory for the State to provide free and compulsory
education o oll childran ot the oge of sivto fourtesn vears.
This hos been o remorkoble step not only towords
eliminating illiteragy in the country but alse towards
eliminating the menace ot child labaur since many parents
who did not have the resources to educate their children
due fa economic considerafions can now throw this
econgmit burden an the State since it has been made duty
bound for the Stote fo provide free and compulsory
education and education of children has the potential of
destroying the wvicious dycle of poverty ond lliteracy
pereading over generotions.

The Diractive Principles of State Policy, which are the
fundamental norms in the govemance of the country’”

olee provide provisions which espect the governmen in
power o net only be protective towards the child but also
sensitive towards the child and to check any possibility of
ohuse of childhoad, It has been provided exglicitly in the
Constitution of India under article 39 (2" thot the tender
oge of children is rot obused and that citizens are nof
torcad by ecanomic necassity o enter ovacotions unsuited
io thair age or strength and to ensure thot the growth and
development of the child in all dimension is not hindered,
arficle 39 f)7 provides that children are given
opportunitias and facilities to devalop heolthily and alsato
ansure ot childhood is not subject to ony exgloitotion or
abuse, the same provision lurher pravides that childhsed
ond youth are: profected ogoinst exploitotion ond monl
and maoterial cbandonment, The provision 32[1) oppears
to be inspired by Article 41 of the Constitution of the ILO."
Article 41" of the Indion Constitution provides significant
ditective forthe State fo secure the right fo education and it
is |ntended that the State within its limits of econemic
copacity and davelopmant, moks sffective provision for
the right to education which is a baneficial part of law far
the childran in India becouse thare existed mossive
illitergicy then in 1950, Aricle 45" mokes Provision for
aarly childhood care and education lo childran balow the
oge of six ysars and the oge under this provision was
tourteen years before the eighiy=sixth omendment mode in
2070, The aimebehind this prevision wos also towards the
eradication of illitéracy and the empowarmant of childran
through education. Article 447 of the Indion Constitution
directs the State to promole with spacial care the
educatienal and econemic inferests af the weaker sections
of the saciely and o protect them from social injustice and
all forms of axplaiation and since the sizable number of
child lataurers in India are found among the classes and

42

Article 23 provides for the Prohibition of raffic in human Beings and ferced labaur: (1) Traffic in bumon belngs and begar and ather similar
forms of forced fobour ore prohibitad, and ony centravention of inis provisian shall be on offence punishable in aocordance with fow, (2]
Mathirg in this article shall prevent the State fram impasing compulsary service for public purpeses, end in imgosing such sarvice the State
shail not make any discrimination on grounds only of saligion, roce, cosls, or clossorony of tham.,

TroHiz in human beings ggnerally mesns to deal with men, women and children s like gogds: It olsa covers stovary through not cepressly
menlicned.

21 pravides for the Zight to Educotion — The Stote sholl provide free and computiony education o ali childen of the ageof six 1o touteen
years in such mannar as fhe Sate may, by low, determinz,

Arficle 37 provides thot the provisions contained in this Part shall nat be'enforceabla by eny Cood, bul fhe princioles therein Ioid down are
neverthelessfundamental in the governance of the country ond i shall be tha duty of the- Sate 1o apply thess principles in making lows,

Arflcle 39 e provides thet e health and strength of workers, men and women, and the fender age of childesn are not abused and that
cifizens are not forced by sconomic necessity to enter avecations unsuited to their age ar strangth

39 provides that the children ars given cpportunities and focififizs io develop In o healthy manner and in canditians of fresdam and dignity
and thot childhood and youth are profected sooinst exploiotion and ogainst maral ond moterat abandanmisnt.

Sawmiirn Kumar Choterjee, YIndian Constiehion and fhe Protection of Child Lobour; & Stedy 3514 15) Labaur & Industrial Coses 178 [uly
002 at 181

Articie 41 provides that the Stote shall, within 15e limits of its economic capacity and developmeant, moke shective provision for secuning the
right fo wiark, 1o education and ta public assistance in cases of unamployment, old age, sickness and disablement, and inother cozes of
ndarseread wont,

The State shall endeovaur b provide eorly childhaod cars ond educatian {ar all children wntil they camplete the age of sieorns

Arlicle 44 prewides for the Framolion ol educalion ond econamic infereits of Scheduls Cosles, Schedule Tribas ond ather wackar inchions.
The State shall promote with special care the educotional and sconomic inferasts of the weaker seclion: ofthe paople and, in particulos ol the
Schadule Castes and Schedule Trites, and sholl grofect them from social injustice ond all forme ot axploitotion,
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sections of the sacialy, this provision craates o scope of
upliftment. Empowsring thase sactions would b
tacilitative in curbing child lobour fo on extent that by
econgmic or social circumstances, the people would not
be compalled to make the children work like odults. Article
47" which makes the State duty-bound fo ‘rase the level of
nutrifion and the standard of living und 1o improve public
heolth' olso brings into the terefrant the lives of milliens of
children from the nutrition in foad and standard of life is o
faraway dream,

Pard IV A which wos incorporoted by the Forty-Second
Amendment Act, 1974 contains pravision 514 (k)™ which
was incorporated by the Eighty-5Seth Amendment Act
2002 and which provides for the duly of the parent or the
guardian of the child fo provide the opportunities for
education to the child which Is imperative since the
cantribution of parants or guardian towards educafing
childran rather than smpleying children in the initial ages
of li#= is immensely important to curb the menace of child
leibour. Ifthis fundamerntal duty is lived up to by the people,
it would be o great stap towards the elimination of child
lobourin Indio. One moare provision which is needed to be
mentioned is 514 (h which mokes ito duty of eveny citizen
te develop o scientific temper, humanism and the spirit of
inguiry and reform, this is importont becouse India hos old
notions of caste-based employment {that o cobblers son
should be o cobhbler elc.), restrcling the girls to househe!d
chores rather than giving them equal apporunities than
thal to boys (which is a factor responsible tor girl child
lobaur), beligving that childran ars the gift of god ond go
on praducing children and fherefore not appreciating the
catastrophes ond nightmore: dus to the cantinuing
population explosion (which is o great foctor responsibls
tor poverty in this country and thereby child labour in this

caunlry) and many more things, There is a greal need
among the citizens of Indio 1o devalop o spirit of inquiry
and reform, fo develop o scientific tamper, and o throw
eway The rotten and obsurd rnotions which have not
allowed thiz country to develop, and which have
compelled it fo remain o poor country.

Concluding remarks

it is imperotiva 1o moke mention of tha provision which
occording to the tother of the Indien Constitution is the
heart ond soul of the Constilution’ and which guaraniess
the entorcement of the rights contained in Port |l of the
Constitution  (the tundomental rights) to be enforced
batare the Apex Caurt of the Country as o matter af right,
Tha impartance of |f:gl:|| reprasentation in coses of
violation of fundomental rights of the citizens hos also
facilitated the Apex Ceurt in India to bring forh the
concept of Public Interes! Litigotion' diluting the concept of
'Loicus Standi’ far this category of cases. Adicle 32 has
bean the way through which the plight o various
disadvontoged aroups and closses, including the child
labourers, hos reached the doors of the Apex Couri of thiz
eaurtry, and this hos baen the doorway to the taking of
cognizance over the obuse and exploitation toced by the
working children of this country by the Supreme Court of
the country which has respondad to their plight in several
celebrated cases. Had Aricls 32 not paved the way ta the
Suprame Court with such accessibllity, the child labourers
suffering in differant parts of the country, because of their
unawarensss, literacy, and inaccessibility fo various other
reasans, never have bean able 1o represent their plight
befars the Apex Court of this huge country. Having said
that, thers is still along way for the Indian governance to
reclise the ideal envizoged for the ‘child and ‘childhood .

Articke 47 provides for the duty of the Sate ta reise the laval of muirfion and the standard of living ond fo improve public health — The
State shall regard the raisicg of the level of nutdtion and the standard of ving of it peopls and the inpravement af public bealth s

afiang its primary duties and. ..

Article 51ALK) providas for ens who is o parent ar guordian to provide oppartenities for education ta kis child, or es the case may be,

ward batwasn tha age of six and fourtaan vaors

Article 32 pravides {or the iemedies for enfarcernent of rights conferred by this Pard — (1] the right 1o move the Supreme Courl by
appropriate procesdings for the anfarcement of the dabits canferred by this Part is guarartesd,
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Exploring the need for Gender-Neutral Laws in Addressing marital rape:
A Glimpse into the current Discourse

fMehak Rai Sethi®
Dhawal Shankar Srivastava**

ABSTRACT

barital rape inflicts severe harm on women, impacting their well-baing, identity, and dignity, with lasting psyehological
scars. In India, the absence of legal provisions perpstuatas the misconception that mamage implies consent, bhermng the
line between consensual and non-consensual infercavrse, Removing Exception 2 from the Indian Penal Code; advocated
by teminists ond lego! exsers, roises concerns obout exponding its scope. Sexual ossoults beyond traditional norms ore
more pravalent than acknowledged, yet India's laws adhere 100 limited definition of rope. Recen! court coses undarscora
the Urgency af ur]dre_ﬂing marktal fape, recogrizing the v;hduengas af measurernent, and raparting due b stigma and
underraporting. The landmark Supreme Courd decisien ackrnowledgad marital rape o5 raps and highlighled intimata
partner violence. A comprehensive solition involves o separate low focusing on sexual vielence in marital relahonships,
irrespective of gender, priontizing victims. This approach transcends singular perspectives, sofeguarding the rights and
digrily of all individuals. By recognizing the complexities of sexual violenca within marioges and promoting o gender-
neutral legal framework, Indio con progress in protecting s eitizens’ autonamy. This poper proposes o bolonced approgch

to rethinking maritel rope laws, pricritizing equal protection and sociatal advancement,

Keywords: Marifal Rapa, Indian Penal Code, Gendar-Meutrality, Rape, Sexual Vielence, Sexvol Otterces

Introduction

Marriage -and forced sex within It ara seen l2gally ond
culturolly through the prism of the philosophy of perpetual,
irrevocoble consent, which is implicit in the institation of
marriage. Sexis viewed a5 a sine gua non in o conjugal
relation, but in reality, this 'obsalute need’ casts light over its
roots penefrated in patriarchy that represents o hovering
gizma of sociefal control over o womon's body . How
marital rape s now legalized differs widely, and the power
dynamics thal shope rope are parilous?

The concepl of 'will' is often overshadowed by the general,
flawed interpretotion of 'consent by spovses/partners in
romontic relationships. The autonemy of an individual
over hisfher bady is the essence of individual libarty, but
this blotched and often faded line between ‘consent' ond
‘will renders the determination of the difference between
rape and consansual sex, a serious conundrum. The effarts
ot the determination of the truth became doubly batfling
when the some is to ba oscerfained in the confext of
Marital sex.

As ald os the institution of marriage dself is the history of
sexual viglence in marrage, However, lor millannia,
marital rops, like ofher fypes of sexual assault, was not
seén as an issue for the larger segment of the population,

rathar it wosviewed as purely a private issua thal shauld be
shut behind the clossd curtains of the marital relotionship
betwesn spouses.

With this poper, the researchers aim to unveil the harsh
realiies of the dark undarbelly ol a seamingly simelistic
spovsal relationship. It is fo emphosize the focl thal i is
perfinent to gain an insight inte the operation of the Indian
legal systam which views rapa lows as 'gender-specific
while disregording the nob-so-gender-specific nofion of
pleasure.

Marriage: A Sacrament or License to Rape?

“We must distingulsh befwaen marrioge and sexual
activity, Human relafionships must be based on respect,
autenamy, and leve" ",

Mo stotute or law in India specifically defines marital rape.
According 1o Section 375 of tha Indian Panal Cade (IPC),
a man commils rape i he engogss in sexual activity with o
woman withaut her consent or if she (s 0 minor, Hewaver,
Exception 2 to Sectian 375 states that "sexual infercourse
by @ mon with his wife, when the wife is not under the age
of fifteen, is not rape.”

Monethelass, the Suprame Court of Indio ruled in o
momentous judgmant’ in 2078 that having infercourse

* PhD) Candidate, University Schood of Low & Legal Studies, Guno Gobénd Singh Indroprostho University, Trwarka, Delhi- 170073
“* Ph Condidate, Unversity Schonl of Low & Lagal Sudies, Guro Gobind Singh Indroprastho University, Gwarka, Delbi- 110078

Kaeratl Yila, *Morital rope in o global context: feam 171k cenhery 1o todoy” | Osdond University Prass, 2017
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with your wife when she is betwean the oges of 15 and 18
years sholl be regorded as rope. This examption effectivaly
gronts a marital night to-a "husbond,” who may use it to
engoge in consensual or non-consensual sex with his
‘wife" with the support of the law, The constitutionality of
this exception hos been questionad bscause it vialates o
woman's right to infermed consent depending on her
marital status,

In this ruling, the Hon'ble Supreme Court deali with the
issue of whather sexual octivily between spouses whare tha
girl's oge tolls within the ronge of fiftzen ond sighteen years
consfitute rape. While the POCSO Acl, 2072" ond
Excention 2 appanded to Sectian 375 of the Indian Panal
Cods, 1840 contlictad, the Court normowed down the limit
af the axception and resolved it by raising the "oge of
consent’ for "‘marital sexunl intercourse’ fo sightaan years
to safeguard fhe inferests of this child wha is married. The
Court opplied a purposive and cynical strategy and ruled
out the application of Exception 2 to Section 375, IPC in
such coses. The Cour found that the Exception under
impugnity doss notogres with the lefter and spirit of A 74
and 15 and, theretore, the soid excephon is violative. i
created an orificial and unnecessary distinchion berwesn
martied and unmaried  gifls that hod ne rafional
connection tothe Seclion's goal. The Court alse noted that
the Exception ran counter to the framework created by
ather pra-child lows, such as POCSD, which would take
precedence becouse they ware special laws .

This provision not only discriminates belween a marriad
womaon and an unmarried one but also classifies that the
consent of o married woman below the age of 15 is far
mere valuable than the consent of @ woman above tha
some nge

Presently, married woman {over 18 years of oge) in India
only hove two legol roufes to foke for roising their voicas
against torced or non-consansual sex by their spouses: o
civil route under the Protection of Women from Domestic
Vialence Act, 2005” or a criminal route that includes filing
u complaint of an oHense under Saction 498-4 of the IPC
on cruelty to o wile by a husband era husband's relatives .

The Chimera of Consent

The immunity of marital repe i ot o novel frope for many
past-colonial commen low notions. |t hos been dealt with,
by thess countres for years now. The history of sexual
vialance In marriage is as old as the institulion of marriage
itself. Some countries chose fo criminalize it, some chase

to keep mum, while others specificolly granted immunity in
these coses. India lalls under the third categaory, as it has
besn emphasized in several coses thot ‘marifal rope is not
rpe’

Indig, o megadiverse couniry, stands on the pillars of
sacularity, sovereignly, and democracy, but most
importantly, it guarantees 1o tha people of India - o lite of
dignity and respact. Despite this, there ore =ill cerfain
strings of outmoded and oiovistic policies that keeo pulling
us bock, Our policy regarding the issve of exending
immunity to the persons committing 'mantal rope’ 1= one
such moss-backed stance of the legislature. The line of
difference in the opproach of tresting 'consent os foding
upen crossing the turnpike of marroga is implavsible.

The immunity exfended to Maoriol Kope is predicoted
essentiolly upon fwo premises:

[} "Consent is Perpstual’, i.e., 'permission hald by the
spowse for oll time', This is the ideo that o waman
gives her hushand her irrevocoble consenl al
marrians. The archaic notion thot o woman Is a
man's propery is ihe source of this ferm in colonial-
e jurispriudence.

[il "Sex |s Expected’: This is the idea that o woman is
required or required to perform sexual dulies in o
marriage since the goal of marroge is reproduchon,
The clause suggests that a waman canpol fejact 2ex
since the husband has o reasonable axpectation of il
during o marrioge.

These premises clearly reflect the Indian stand to incling
much towards fhe views of Justice Hale, as observed by
him in History of the Pleas of the Crown, where he wrole:

“The husbond connot be guiltly of rope committed by
himself wpon his lowlul wife, for by their mutual
matimanial consent and contract the wife haoth ghan
harselt up in this kind unio her hushand which she connot
ratrogd,,.!

Huole's doctrine was ore of the first aftiempts o deafing with
tha issue of Mantal Rape', howsaver, it doas not mirror the
reflection of o democrotic and individualistic socety. The
'absence of a right of choice or will' seems to make this
approach highly defective.

Women can Be Perpetratorstoo

Since the sexual revelution, Western nations have seen o
signilicant cultural and social shift of saxuality *. Sexuol
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behavior oppears to hove undergone significont chonge
in lhe modem age, including changes in peaple's lostes,
methods of engoging in these behoviours, ond infensity,
There iz o drostic change in the woys we perceive sex now,
For eur previous ganerations, sex was meraly viewad os a
necassity to ensure procreation and continuity of lineags,
but today, it iz viewed more os exploring the realms of
pleasure. Physical desires ond urges ore no mere
consciously restroined like they ware in ancient Europe or
China, much less subily subdued like they wers in anclent
India™,

A major digression fram the angient perception af the
sexual drive being more in man than womean has bsen
disproved by several sociolegicol ond paychelogical
studias that brought ta light thal "Men's and Wornen's
sexual desire levals are more similar than different”"’
Studies also suggest that "Both men's and women's sexual
attraction iz influencad by several vanables, including

situation as well as biclogy, age, ond madication usaae'’.

Thus, to genaralize the notien that anly men can commil
saxual ossault or rope is blatantly frivolous and flawed. An
intriguing illustration of this is the recent Gayle Mewiond
case that wes witnessed in the UK. While posing as a man
nomead Kye Mewman, Mewland met a female student
orline. They gol along well and eventually met in parson.
The pupil was made to weor a blindfold the whals fime
becouse Mewlond maointained that she hod sultersd
termible wounds for which she wes ashomed. Newlond
started using o prosthelic penis and a bady suitwhan they
started indulging in sexuwal inftercousse. They hod
intercourse for o few months undil the student at one fime
tore off her blindfald during sex. Mewland received an
eight-year jail ferm after being found guilty on thres
charges of dssaull by penetrafion.’”

such instonces, however, are not limited to the UK only, In
2007, the Indian . government conducted research on
child sexual abuse and discovered that, of the children
whoe reportad  experiencing  serious sexual obuse,
including rape or sodamy, 57.3% weare males and 42.7%
were girls. More racently, tha Delhi-bosed Centre for Civil
Society discovered that around | 8% of the adult men in
India wha ware polled said they had been forced ar

preszured into hoving sex. 16% of those cloimad o fermaola
oftender, and 2% o male.

Charges under Section 377 of the IPC, |ndin's recently
raintroduced anli-sodomy statute, have af fimes been the
sole means of bringing any sort of justice to thess mole
survivars. Problematically, however, this legislation does
not distinguish betwesn cansansual and non-consensual
sexual octions betwsen two adult males ond doss not treal
“sodomy’ oz on actual rape; its conviction numbers tell s
zilch, Even this ophion s vnovailable to these who were
violated in non-penile woys. Therstore, it iz necessary to
raconslder, re-evaluate and re-draft our rape laws and
ather types of saxval assauly,

Criminalizing Marital Rape: Bull in a China
Shop
Removal of the Exception Would Expand the

Provision of the Law

in the case of RIT Foundation v WS 7, filed befare the
Dalhi High Court the pefitioner contended that exception
2 {hereinafter refarrad fo os the Exception) appendad fo 5.
375 of the Indian Penal Code neseds removal as the
axcaplion under impunity i unconstitutional *. Hewever,
ine respondants, in this cose, hove stoted a very volid point
that as soon as the coud ventures info the removal of
mwiception, an automalic affar-effect would ba broadening
ond exponding of the provision, conseguently bringing
into its ambit people who, hitherto hove been protected
threugh the exception, Il is submitted that the courts should
nat verture into the creation of new crimes which |s the
sola prerogafive af the legislation. Mot only such an
exarcise would be detrimental fo the glregd',l astablished
principles of interpretation concerning criminal law, also it
would be In cantravantion of the established principles of
saparation of powers'’

The Existence of o Legal Framework Protecting the
Interest of o Married Woman

Oina of The arguments thal is forwarded concaming the
delation of the exception is o seemingly uninformed view
that there is no legislotive tramework that talks about the
criminalirotion of spovsal sexvol vielenze, I we look at the
scheme of the IPC'", we will find that there are separote
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portions earmorked or sexuol offenses and offenses of
marrioge. The legislative intant is clear in this regeard that
there is o difterence betwsen rope ond spousal sexuol
violance. It we read togethar the definition of crualty given
under Seclion 4984 of the IPC” and couple it with the
definition given under Section 3 of the Domestic Yiclencs
A1, then we will understand that spousal sexual vielence
has not been brushed under the carpat. Things becoms
clearer when we look at section 3748 of the IPC, which
makes sexual infercourse culpable when the husband has
sex with his wife agoinst her will, during  judicial
separation: The distinction here is well crafted based upon
proctical necessity as the foctum of marrioge envelops nol
just-a variety of things but o certain kind of infimocy that
presumes the presence of conzent on both the husbond
and wife. Whareas rape, on the othar hand, negates
intimacy which 15 by mamoge; hence, removal of the
excepton would render 537648 otiose,

One more intarasting thing that one can infer by o bare
perugal of 5.375 iz thot the oct of 'sexual intercourse’ per se
becomes illegal whan the oot falls inoone of tha saven
situations mentioned thareunder. Further, combming thess
seven circemstonces olong with 5.3768 mokes it crystal
clear that for the ascedainment of rape, consent is nol the
only guiding factor, Furthes, it wa investigate 5, 1 988 ot the
CrPC ¥, we can see that the courd can take cognizance
enly if the wife makes or liles a comploint against tha
husband. further 5.1 144 of the Indion Evigence A, of
18727 presumes the obisence of consent on the par of
the wile, Thus, we con see thal there iz o lagistetiva
tramewark that protects the interest of 0 married woman if
she iz subjectad to sexval violence by her husband .

Hanging Damocles Sword

As soid earlier the distinchion is made becouse of the
nature of maroge ond the kind of infimocy affoched to if,
equaling, und freating both the subjact matter an the sama
tooting is only going 1o create chaos. Thus, the distinction
iz bosed on an intelligible differentia ond, therefors, aligns
with Art 14, 15, 1%, and 21 af the Constilution™, Delation
of the sxception is enly going to open o can of warms in
the lives of married people. & mon will always be under
apprahension of un impending danger post an act of
sexual imtercaursa; a constant Damoclas sword hanging
over the heod with a thin thread iz cerainly not good fora
healthy  marrioge. Marrioge is a very complex
orrongamant ond couples invaleed in maormioge bow

towards each other for a varialy of reasons and similarly
accede to the demand of each other in sexual matters as
well for o coteno of considerations. It is improctical,
illogical, and inconcluswe fo always investigote the
auashon ol consent in on arrongement ke morriage, If
avery atherinstonce of sexual intercourse could be clothed
as rape, than men would hove ne choice but fo draw up o
detoiled agreament containing the sssentials fo be taken
care of conceming dating, companionship, and coitus. In
the waorsl-cose scanario, a man waould have no chaiza but
to keep o datoiled account of acts of infimacy as svidence
and such abysmal practices waould 'be an onothema and
would fly right into the face of a haalfhy marriage.

Changing Contours of Morality

Post Maviej Singh Johars's cose”, one evidant thing is thot
notions of morality cannot be uniloteral, ond neither i
thers any golden scole to judge them. Sociely remains ina
state of flux, it develops new notions of morality, contests
old nofions, adds ond deletes new vistas and the whaole
process is wvery organic, [he sume society which
considered homessxsuality o5 o crime once upan a tims,
strongly championed the cause of homoserwal people.
Abter the decriminalization of hamossxuality 3 an offense
thera are now demands thot sexual relationships betwean
the conzenting couples be given the zame stature
concerning marrioge, inheritance, and cohabitation os
the people with hetercsexuol orentation enjoy. The
complexities weaved by society desire noval fwaaking of
tha low itself. The doy is not far when the morrioge betwean
homosexuol couplas will be legolly recogmzed in Indi just
like it Is being recagnized in different pars of the world.
With marriage, there will be a scope lor divorce as well
ani so will be o scope for domestic vialence, In the light of
thesy developments to look ol the factum of marioge
where only @ man can ba obusive, ond o woman would be
passive is myopic ond Impractical. It s, therefare,
necassary that law about sexual violance behween married
couples should be kept out from the definition of rope,
fusther sexual violence omongst the spouse should be
gender nautral in noure, bringing parity for both the
POrmErs

Chances of Abuse

One of the foctars associoted with avescnminalization is
the potantiol and octugl abuss of the law. We have seen
those lows of sedition, laws ogainst prevention of terrorst
achivilies, atc have been used af the whims and coprice of
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the outhoritias, The reverse burden of prool amsociobed
with these legislotions provides immunity from the courfs
scrutiny thus resulting in o monifold increase in usoge by
the police. It i& ne. wonder thot already the Damestic
Vialence Act™ is being misused at o large scale™ Aspera
few studies, there is o greater prevelence of sexual
violence against men in India in comparison ta wha is
being faced by man in the United States of Amarica, the
UK or Corada’. The natfion that o woman is only of the
teceiving end is on archetypal effort to consclidaote o
vestigial stereatype. This gendered stersctype does nol
allow men facing such obuse to come outond speak ositis
pxpactad from a man i face violence in o 'manly way. This
ingroined masochism has led to the gevelopment of
savare psychological distress omong the male victims™
The tear of being ridiculed further stunts and muzeles tha
voice of male vichms. It is, theretors; submitted that over
over-criminalization of a low that iz alreody
disproporianately inclined agains! the intarest of men is
anly going to ke misused more. The already growing
number of false rope coses against men has shown how o
law can ba atool of appression”

Reliance on Independent Thought v. Union of India™.

Before the culcome of the case, os per exception 2 of
5375, coitus betwaen spouses would nol be rope
provided the wifa is nol below the agé of 15, Supreme
Courtin this cosa roizad ihe oge of consent for o woman fo
18 yeors as the court found the distincion orificiol ond
unconstitutional. It is, therefore, argued that in the same
manner; the exception con be removed altogether It 13
submitted that the court adopled the right opprooch of
imtarpretation by reading down the exception and thus
bringing the definifion in alignment with the POCS0 Ag’
. As per 52{1)d) of the POCSO0 Act child is o person
below the age of 18 yaars. If we look af 5.42 A of the
POCS0 Act, we will see that this is o speciol legisiation,
and thi definition of sexual ussault given under this act is
lika what is thare in %375 of the {PC. Tha rule of statutary
interpratation states thot when thera is o conflict between o
special legislofion and o general |legilation then the

special legislation chall override the ganeral legislation”.
Thus, the Suprems Court cured the anamalous situation
by reading down the exception. The court itsalf made i
clear in the judgment that the issve of the legality of
exception 7 of 5.375 5 not discussed as such,

Sexual Liberation and The Misguided Motion of
Considering Women as Subservient

This is the ime when both ganders do net get shy to
discover their sexuality, Thay sxperimented with the stuff
that waos considered immeral sexvol proclices ance.
People explore more now, in the form of BDSM [Bondage
and Discipling, dominonse ond submissian, and sadism
and masochism|, role play, and kink sex, plafforms on
Tumblr, Twitter, and Tok now opanly host dizcussion forums
gimed ot providing vnmoniforad spoce io peopla ocross
the glabe where they can discuss sexual interests™ . We can
sae o veriluble shift in the mood of society whereby sex os o
subject is no longer considered as restrictive, both men
and women now consider sex os a healthy expression of
sexvality which gwves them an octual sell-determination
over their body™. BOSM is no longer considered o tool to
subjugate women, rather it s some sort of a political stand
now ogainsl patriarchy that o womon should fot be
considerad o possive opent when it comes to making
sexvally informed decisions aboul hersel™, Evan as o
consumer ang can witnass that a wamaon is 2ngaging in
making intormed choices obaut harself when it comes to
buying sex toys™, Therelore, 1o consider that enly @ man is
capable of sexval violence in o morfal setup B oo
misguided ond oversimplitication of o very complex
arrangaemant.

Conclusion
Cutting The Gordian Knot

*By viewing sex as semething men alwoys wonl bul
women must be protected from, we are mare likely to
vigw sex os somelhing for men; men are sexsual agents
and women's sexuality 12 imporant anly insofar as men

wont fo-hove sex with them. This feads info other hormful
soxuol stersofvpas, such o thal men are or should be
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sexvally dominant and women are or showld be sexually
LB r
submissiva® ",

Wiz leng dus for the lemislaturs to recognize this law in the
law, repeal Section 375 (Exception] of the IPC and put
marital rape within the raps lows. Weoman will be mors
protected from vielent spouses if this law is repealed. They
moy profect themselves against domestic violence and
semuil ossaull by gelting the supper! they need ta recovar
from maritol rope. Indion women should be treated
equally, and no one, not even a spouse, should ba allowed
to wviolate ancther persor's human rights. Legally
outlawing marital ropes must be complemented by a shift in
the mindset of prozsecutors, police, and society ot large.

Thers is no one mald of marital intercavrse within which
wa can place the perpetual consent of o spouse and seal it
with the lid lobellsd ‘'married’. Thers ore several other
compartments ond varying fones and dimensions of
sexual violance that nead to be accommodated info the
legal systern and brought under the umbrella of rape laws,
Saction 375 is followed by vared such dimensions of
rope/sexual violence. One such dimension like nan-
consensual BDSM  achivitiss behind the curgins of
conjugal relations should also be given place under the
lew. Tha acts that may be arotic lor ona spotse moy seem
errofic to the ather spouse. The engagement of bath, with
on egual amount of willingness, is whot moy be equated
with consensual sex. If the weightage of consent iz 30
heovy before the connection of two people befors
marriage, then how is that value outweighed just by the
label of marrdage, isuntathamable,

The IPC, 1860 provides for o provision where non:
consensual sex during judicial separation is treoted as
rope, albeit there is ng such provision in coses whare both
parties ore bound o live under the same roet in the name
of ‘cooling-off during the pendercy of their divorca
proceedings. Who is to provide o guorantze that any
intercourss dunng this fime would be consensual2 If non-
consensual, shouldn't it be lermed as rope too?

Anptner unexplorad orea inthe dork occosts of our legal
systemn i5 tha flowed prasumplion thal man, ergo in o
maorrioge- o husbiond, is the flogront violotor It would be
specious to believe that only  man can be the perpatrator
of sexual oftenses, The legistature has otten disregarded
the fact that even o woman con commil rape or sexual
viglance, the Gaoyla Newland case™, being just one of tha
mary such insfances,

The kind of cases cbovl violenze ogamst men opily
suggest thot fo presume only men con be oggressors is
akin 1o ignaring the calls by Cossandra™. The high-profile
defomation cass of Johnny Depp v Amber Heard"' hos
opened the eyes of the world fo the unpopular fact that it
lakas twe 1o tange. To pul I simply, in the gbsence of
gender-nsutral laws, the whole poradigm of gender jushee
would be focing an impending gqulcksand. I a similor
situgtion befalls o simpleton living in an  ordinary
conservative Indian homlet, the some may not be the fote
of thot unforunote fellow. Long before the declaration of
the octual verdict of the Court, o man is atten declared
guilty and torced fo tace the societally conterrad titles like
wite-beater, emasculate, impuissant, snmanly, sadist, efc.

in the Indion context, it goss ogainst the cullural ideal of
minsculinity or the “miache image” that society wants men
to projact. The sociaty doas nod parmit or encourage male
“wichims' to share or disclose their experiences of ssxual
harossmant. This reinforces o societa| seraotype thot has
baan around for o century and porrays men as sexunl
predotors and women os sexugl vichims, Another reosen fo
avold disclesing such instances is the risk that doing so
may make the victim, who is vsually @ man, the focus of
derision among his peers, The fact is that men are barely
protected by Indian laws against sexual harassment. The
laws in pluce, which were created basaed on equolity and
fairness, do nothing to shield males fram
workplace/domastic sexudl harassment by female ca-
workers/spouses/partners, While thers is no information
on sexual harossment of males in India becouse most of
such incidents go unreported, the Egual Employment
Opportunity Commisston in the US reports that men moke
uporound 16 5% ofthe onnual complamnts it gets”

The non-existenca of martal rapa lawin Indio s o vialation
of the right to choose-and the rght to live with dignity,
guarantesd under Ariche 21 of the Constitution. This right
to choose and live g lide with dignity. has not meraly bean
guaronteed o women, but rather to people belonging to
ol cotegories of gender. Thus, it seems o bit perplesing os
to how o general constitutional guarantes loses its held in
the criminal lows of the country; where this right is vested
only in one gender. It is a clear vielation of ancther
constitutionol guarantes, |.e., the Right to Equality’” . The
categerization | palpably unreasonable and unjust.

Theretore, it is o desiderotum to step info this area of legal
darkness and behold the flickering lamps of lustice.
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An Overview of the Uniform Civil Code concerning

The State of Nagaland

Dr. Rishikesh Singh Faujdar*
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ABSTRACT

In this articls, an overview of the Uniform Civil Code will be discussed, including its hisiory, the Supreme Caurt's landmark
decision, the: odvartoges, ond disodvontoges of the Uniform Civil Cods, and with specio! reference to the stote of
Mogolond on its nature oz an outonomous governing system under Article 371 [4) ond the chollenges to implementing the
Uniferm Civil Code while presarving culturol and maditional customary law practices.

Keywords: Uniform Civil Code, Customary Rights, Arficle 371(4),

Introduction

The Uniform Civil Cade (UCC) has long been a source of
challenge and discussion in India's fegal system. A UCCs
fundamental gool is to develop o standord set of
regulotions oddressing personal issues like maorrogs,
divorce, inherfonce, ond propery for oll perons,
regardless of religious belisfs or community offiliolions. In
essence, it calls for the unilication of persanal laws that ars
now disporate acress Indin's numerous religious
communities, including Hindus, Muslims, Christians, and
others,

The UCC's relevance in India stems from the counfry's
diverse religious ond culturgl bockgrounds. India 5 0
secular democracy that values equality and fairness forall
citizans, regardlass of religion or ethnicity, However, this
diversity has resulied in the creation ef unigue personal
laws for various rehaious groups, which frequently results
in differences in fegel rights, porfculary in family
problems. The significance of the UCC in lndia cannot be
gvaremphaogized.

It Is an ongoing constitutional and societal debate aimed
gl striking o balance between uniformily and diversity,
individual and collactive righte, Irodition, ond
madernization.

Historical Background of the Uniform Civil
Code (UCC) in India
In 1841, the British government odopted universal rules for

crimes, evidence, and contracts bosed on the Lex Lod
report, but they purposely excluded Hindu and Muslim

personal lows. In contrast, the British Indio Judiciary
permitied Brifish justices lo enforca Hindu, Muglim, and
English lows. A1 tha same fime, reformers advocated lor
lerws to protec) wemen fram religious diserimination, such
o5 Soft.

In 1944, Independant India lormed a Canstilueni
Aszambly o draft our Constitution, which was mods up of
twao types of mambers: those who wonted fo reform society
by odopiing the Unitorm Civil Code, such os Or. B, R
Ambedkor, ond others who were primarily  Muslim
legislalors who supporled personal lows. In oddition,
minarity groups in the Constituent Assembly opposed the
WUnifarm Civil Code. As a result, only ang ling {5 added to
the Canstitution: Article 44 in Part IV of the Directive
Principle State Palicy,

It states that "The State shall endeavor fo secure far the
cltizens a Uniform Civil Code throughout the terrifory of
india®,

Becouse itis incorporated in the DPSE itis notenforceable
in court, narcon any paliticol issue be sefiled becouse o
minarty, porticelarly Muslims, bslieve it cortradicts or
repeaals their laws. Then o serias of Bills were possad fo
codity Hindu laws in the form of the Hindu Marriage Act, of
1955, the Hindu Succession Act, of 1954, the Hindu
Minority and Guardianship Acl, of 1954, and the Hindy
Adoption and Maintenance Ad, of 1954, collectivaly
krewn g the Hindu Code Bill {sovers Buddhists, Sikhs,
lains, ond different religious denominations of Hindus),
which ollovs woman the right fo divorce ond inhertoncs,
maode caste imelevant to mamoge; and abolished bigamy’

*Assistant Prodessorn Departmant of Law, Nagolond University [A Central Universily| Magaland, INCHA
**Research Schaloy, Deportment af Law, Magoland Unwversity [& Central University] Mogaland, INCIA
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Constitutional Provisions and Legal Cases
Related to Personal Laws and the UCC:

The Indian Constitution contains several sections that are
relevant to the issue of pamsanal low, paricularly
considering the Uniform Civil Code. Thesa regulations
confain Arficles 44, 25, and 267

i| Article 44

Adticle 44 ol the Indian Canstitution is o Directive Principle
of Stute Palicy that stutes,

"The State sholl endeavor fo secure for the cifizens a
unifarm civil code throughout the territory of India."

Thiz aricle proposes a UCC ta replacs the current
persongl lows that differ by religion and location, fo
promote consisfent norms goveming mony oipects ol
personal lite, such es maroge; divores, adophion, ond
inherifonce, regardless of on individuols religion, The
Directive Principles are not legally binding, but they serve
as guiding principles for the govermment "

i} Article 25 (Freedom of religion)

Asticle 25 quarontess freedom of conscisnce and the rght
ta freely profess, practice, and promate religion. However,
it must respact public arder, morality, health, and ather
fundamental rights.

1. Aricle 25 protects indwiduals' religious freedom
and allews for personal laws bosed on religion,

2. The state con control religious proctices thot violots
public order, morals, orhealth.

iii) Article 26 [Freedom to Manage Religious Affairs)

Adicle 26 gves religious dencminations the authority o
odminister their religiovs oftoirs, including  creating
institutions for religious and choritable reasons,

Article 26 ollows religious organizations to conduct their
operations Independently, aolthough it does not grant
complete autonomy. These insfitulions can be governed by
the state to essure public order morality, and olher
fundameantal rights.

The Suprema Court has addressed the topic of d Uniform
Civil Coda invarigus coses. Asa rasult, the Supreme Courl
has prodiced sevaral notable rulings and opmions that
hove sigrificantly influenced the debose over the UCC
Someof them include:

iv) Mohd. Ahmed Khan vs Shah Bone Begum (1985

In this case, the Supreme Cour ruled that Muslim women
are erfifled 1o maintenanca beyond the iddal period under
Section 125 of the Criminal Procedure Cade. It was
discovered that o UCC would help to redoce
contradictions bosed on distinct religious concepts

v) Sarla Mudgal v. Union of India (1995

in this cose, the Supreme Court ruled that o Hindu
husband who canverts to lslam cannat remarry withoul
dissolving his previous marriage, The court undarlined the
relevance of the Uniform Civil Code (WTC) in achieving
gender justice ond equality

vi) Shayara Bana v. Union of India (2017)

In this ease, the Suprame Court desmed iriple talag
unlawtul, ruling that & infringed Muslim  women's
fundamental rghts. The decision emphasizad: the
importance of implementing o0 UCC to combat gender
discrimination and guaronfes unitorm lows governing
marrioge and divorce.

vii) Joseph Shine vs. Union of India (2018

In this case, the Supreme Courd decided thot Section 497
of the |PC; which dealt with adultery, violoted Aricles 14,
15, and 271 of tha Canstitution, The caurt undearlined the
necessity of gender-neutral lows ond odvocated the
establishment of o Undarm Cwil Code 1o overcome
discrepanciesin personol laws,

vili] Indian Yaung Lowyers Assaciation vs. The State
of Kerala (2018)

in this case, the Suprame Court oddressed the ban on
women of mansirual oge antaring the Sobonmala temple
in Kerala. The decision emphosized the importonce of o
United Mations Convention on the Rights of the Child
{LHCC) 1o reconcile campeting rights and ensure gender
Eq'..Fﬂ“’flr' arroas re|igic}h$-

Magaland in the context of the Uniform Civil Code

Mogaland, o stote in Mortheastern India, is a unigue entity
with its rich cullural herifage, diverse tribal communities,
and distinctive legal framework. Thae state’s geographical
location, bordering Myanmor, odds o its stralegic
importance. Nagoland is known for s beautiful scenery
and vibront festivals, ond it is heme to 17 major fribes,
aachwith unigue customs, tradifions, ond languoges.
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One af the most significont ospects of Nagaland is its
distinct constituhonol standing under Article 37114 of the
Indion Constitution. This section grants the stote extensive
autonomy, parhicularly in the argas of religious and social
customs, Noga custemary laow and procedure, civil and
eriminal justice administration based on Naga custemary
lowe rulings, and property ownarship and transfer. Thess
measures aim to maointain the Mogo psople's: distinct
idertity ond traditions.

Magoland's customary laws ars deeply smbeddad in its
people's daily lives, governing personal matters including
marriage, divorce, inherfance, and land ownership.
These regulchons are raquired 1o protect the Noga tribes
social fobric and cullural herilage, As o resull,
implementing o Uniform Civil Cads (UCC) in India
presents o signiticont chollengs in Mogolond, where
unitorm lows may be interpreted os o threat 1o the fribes!
treditional and culivral outanomy,

The UCC discussion in India has roged for decades, with
opinions focusing on national integration, gender justice,
and legal equality, However, in statas like Magaland, 1ha
implementation of o UWCC must strike o delicate balance
between nowonol objectives ond the preservotion of
cultural diversity and tradihonal practices, & we aonalyze
the potential ond problems of adopfing o WCL throughout
Indic, we must consider Magoland's specific siluation,
Understanding the siate's culturol backdrop, legal
fromewaork, ond peoples offttudes is critical to any
discussion of the UCC, This article will go into fhese issues,
providing o full analysis of how Maogoland's unigue
gualitias influence the larger topic of Indin’s Unitorm Civil

Code’,

Main Features of Article 371(A) ond Its
Special Provisions about the Uniform Civil
Code.

Arficle 3711{A} of the Indion Constitution recognizes
Magaland's distinet cultural, social, and legal custems.
This article has significance in the debate syer intreducing
a Uniform Civil Code (UCT) in India becavse It details
sofeguords that preserve the preservation of Mogo
customarny laws. The following are the key choracteristics
gnd unique: provisions of Article 371{A) with cpacific
referenceto the UCC

il Exemption from Central Laws

According to Arficle 3771A){1Ha), Nogalond s exempt
from any Act of Parlioment abaouwt:

"The Magas' religious ar saciol oractices

Moga Custormory Law ond Procadure

Administration o cvil and criminal justice invalving
decisions based on Noga custormnary law

Chwnership and tronsterof land and resources’

This exemption meons that central legislation, including o
passible UCC, does not automatically apply to Nogaland
uniil th ehate's Legislative Assembly chooses otherwize vig
resolution, This clause is crifical for ensuring the state's
autonomy and cultural character.

ii) Preservation of Customary Law

COine of the primary goals of Adicla 37714) iz to maintain
Maga customary laws. Thesa laws govern important areas
of personal life, including marrage, divorce, inharitance,
and praperty ownership. [n the framework aof the LCLC,
which sesks to standardize personol lows across the
country, thiz provision asures that Nagg fradifions and
customs are nol harmed unless willingly approved by the
stris nssamhly,

iii} Autonomy in the Administration of Justice

Article 371[A)01)ib) and |c) grant Mogaland autoncmy in
the odmimstration of civil ond criminal justice, espacially
whan decisions ore founded an Mago custornary low, This
meons that the state's judisial system can funchon outside
of national guidelines in certain oreas, resulting ih o
framework that 15 culturally sensitive ond community-
focused. To avold conflicts with existing Naga leqal narms,
the wdoplion of a UCC must carefully novigate this
aulanamy.

iv} Control of Land and Resources

Aicle 371(4){11{d] gives Magoland control over the
ownarship ond fronster of land end rescurces. This
provision is important since land ownarship is intricetely
linked to Mogaland's social dentity and economie
practices. A UCC that doss not adhere to these customary
rules moy face severe oppostion and be interpreted as an
infringement on traditional rights.

v] Legislotive flexibility

Article 371UA) allows the Magoland Legislative Assembly
to occept or reject the application of central laws in
specific regions. This legislative Hexibility iz crucial when
adopting the UCC since il enables Magaland fo selectively
incorporate favarable features of the UCT  while
presandang the integrity of ils custormarny laws,

The Challenge of Implementing the Uniform
Civil Code in Nagaland
The unique pravisions of Aricle 371{A) highlight the

ETl2gal warld. Com Custamary lows, congfitutional pravisions nagate need for UCE, soy MNE parfied
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difficulty of establishing a UCC in Indic. The UCC
attermpts fo unite and stondardize parsonal lows to snsure
equality, but Magaland's particular situation necessitates a
mere nuanced approach

i) Culturol Diversity: The UCT must respect ond
accommodate the many coliural practices and legal
traditions of different populations, especially  thasze
protectad by conshilufional provisions. such as Aricla
371(4). The preservotion of Mogo customary lows is
central to the identily ond sociol structere of the Mogo
tribes. Thess lows govern critical ospects of personal life,
such s morrioge, inheritance, diverce, ond lond
ownership, The impasition of o UCC, which aims 1o
standordiza these persongl lows ocroess India, would
underming thesa traditional proctices, causing secial and
ciftural disruption

ii] Legal Pluralism: Any ottemptto opply o the UCC must
strike o balonce between the goal of uniformity ond the
princigles of legal pluralism, which acknaowledge the
legitimacy of customary laws in the states of Nagaland.
|rdic's slrer'.glh residas in s eullural and |EE||:1| warialy,
Imposing a UWCC without considering the  differant
tradiions ond proctices of states such as Nagalond would
underming this pluralism. Respecting the voried lagal
systerns of different states is critical {or preserving national
unity while apprecioting diversity,

iii) Inclusive Implementation: Inferoction with local
stakehaldars, such as tnbal leaders and the Legislolive
Agzemibly, b5 erlical for the successiul implemantation of
UCC principles. The procass should be prograssive and
inclugive, regarding loco! customs and groctices. Tha
Mogo people's sirong sense of cultural identity ond
sovareignty is vital to thair woy of lite. Their customary lows
represent tradilional government and community-based
dispute resolution systems. A UCC may be regorded as an
external imposition, undermining autonomy, and even
resulting in resistance and conflid.

iv] Legal Autonomy: Aricle 371(4) of the Indion
Constitution gronts  Mogolond  unigque  protections,
ensuring that central laws goveming raligious or social
activities, Nogo customary law, and property ownership
arg nol qppri:ume unfil tha state |agi5|g!ure volas
ditferenily.  This constifutional provision recognizas
Mogaland's distinctivensss ond  respects its |egal
autanomy. Implementing the UCC in Magaland would
contravene this consfitutional guaranies and upend tha
legal system intended to maointcin the stote's distingt

identity,

v] Land Ownership: Lond ownership in Magalond,
governad by customary rules, is critical to the community's
economic practices ond sooml structure, The LCES
stondardized opprooch to personol rules moy disrupt
these pofterms, resulting in economic instability and
dissalisfaction among the Naga peopls,

Te summarize, the application of a Uniform Civil Code in
Mogalond faces significant hurdles due te the state's
distingt cultural and legal contaxt, which is saleguardad by
constitutianal rastrictions. A one-size-fits-all approach by
the UCC would result in sociol discontent, culural
disruption, and a violation of constitutional safeguards. As
a result, any move towards o UCC must be inclusive,
dalibarative, and sensitive to Indio's several culiural
londscopes, while alse respecling and praserving the
soversignty ond umgueness of stotes such oz Nagaland.
Advantage of the implementation of a
Uniform Civil Code in India

i} Secularism and NMational Integration.

Implameanting o UCC s consistent with the Indion
Constitution's secularism and fastars nationol infegration.
it would promiote the ideo of a seculor state in which all
inhabitonts ore treoted equally, regordless of religiows
beliets. A UCC moy also enhanca nofional cohesion by
bridging refigious divides and instilling a sense of unily
and shared identity,

ii) Equality and Social Justice

One of the primary arguments for passing o UCT is that it
would pramate equality and sacial justice by creating a
consistert fegal fromework for all citizens, ragardless of
religious affiliation, Personal lows frequently foster gendsr
inequality and prejudice. A UCC could help to eliminote
dizcriminatory proctices in Muoslim personal low, such oz
triple tolag (rapid divorce) ond unequal inheritance rights
tarwormen.

iii) Legal Certainty and Simplification

Howing mony personol lews might couse confusion and
complexty In the system of low, Implementing a WCC will
increuse legal cerfainty and expadite the legal systern by
E$1uh!i5hing a uniferm set of lows that mppl-,,l 1a gll citizens,
This would remove ombiguity ond promots occess o
justice, particularly for underprivileged populations who
miay struggle to navigote complax legal systerns.

iv] Women's Empowermant

The morngespress. |mplementation of WCC will result in direct infringement of Arficle (377] &'
https:d fmorengexprass com/implemeniotion-of-ucc-will-resufi-in-dired-infingemant-of-orticle-37 | -o
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Personal laws throughout India have been chollenged far
discriminoting ogoinst women In maotters such a5
morrioge, divorce, and inhestonce. & UCT could
promofe gender balonce and women's empowerment by
eliminating discriminolory proclices and ensuring eqgual
rights and protections for all citizens,

Disadvantage of the implementation of a
Uniform Civil Code in India
i) Threat to Minority Rights

Crpponents of 0 WCC bslieve that it would harm religious
minorties righis by impasing o unitform set of lows on
varied faith communities, India's cultural and religious
variaty it an imporant pard of its character, and athers fear
that o UCT will undermine such diversity and vialate
minority communities rights o praclice their faith and
rituals, )

i) Cultural Sensitivity and Identity

India's social fabric is intricotely weven with diverse
culturnl praciices and traditions, many of which are
intimately related fo religion. Implemanting a UCC may be
considered a5 o threat to cultural senstwvity and individual
identity since It maoy force individuals to conform to a
uniform legal frumework that contradicls. their cultural
proclices and beliefs,

i) Implementation Challenges

Given India's lorge population and variely, implemanting
a UCC would ke difficull. Religious and political
opposition, a lack of consensus on crucial matters, and
probable logistical challanges would complicete and
lengthen the implamiantation process.

iv] Potential for Social Unrest

Given Indio's deep religious ond cultural sensitivities, the
implementation of o UCC hos the potential to spark social
wnrast and conflict. Opponents believe that altempls to
impose a standard set of regulations could be inferprated
as an |nfringement or religiovs fresdom, resulting in
polorizotion and communal conflicts”

Conclusion

The implementation af a Uniform Civil Cads in India is a
complex and tough process. & UCT hos the patentiol 1o
pramote equality, social justics, and national integration;
nevertheless, it may also |eopardize minority rights, ond
cultural sensitivity, and couse sazial unrest. Any andeavar
tes estublish o UCC should include aclive parlicipatian,
consensus-building, and o commitment to safeguarding
seculorism, diversity, and individual libery. Applicability of
LUCC in the state of Nagaland s very difficult becousa it
clashes with the special nghts and customary nights of
Schedule tribes of Nagolond, Finally, striking o bolance

betwean updormity and diversity is crucial for redl
advancement in India’s leqol system toward more |ustice
and inclusion.
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Sub: Assignmant of Capyright

I /WalMs./Mr./Dr./Prof/) qauthor(s] of  the
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I/We agree to indemnify the IMS Unison University, Dehradun, against any claim or oction olleging facts which, if true,
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Annexure Il
PRAGYAAN-JOL - CITATION STYLE
CASES
IN MAIN TEXT:
Josso Singh v, Stote ot Haryano
IN FOOTNOTE:
Jussa Singh v, Stote of Haryana, (2002) 25CC 481
The full citation should be pravided in the footnots even if the cose name has been mentioned in tull in the main body.
Government fo bewritten in full.
Example: Kesovananda Bharati v. State of Kerala ; M.C. Mahta v. Union of India.
SHORTEMNED FORM

i the seme cose is going o be cited subsequently, the full citation used the first time should be followsd by the shortenad
torm by which the cose will ba refarred to subsequantly, in inverted commas, and in square brackets.

Example: M.C, Mehto v. Union ol Indie, |1 997 2 5CC 353 | Toj Tropezium cose| Subsequent references
Ta| Trapezium case, [1997] 2 5CC 353

The shorfened form should be used avery time ofter the first lime o cose is cited.

QUOTES FROM CASES

Per Subbo Roo 1., "o construction which will introduce uncerfainty into the low must be avoided. It is conceded by the

petitionar that the power to amend the Constilulion is a necessary otiribute ot every Constitufion”. (Foomote original citation

of case or shorened form aspar rules stoled obove)

Single Judge:

5H. Kapadia l,

Chief Justice of India

Thikdewr C LI

More than ane Judges

k.G, Balokrishnon €11, 5. H, Kapadia, R Baveendran, B.5. Reddy and P Sathasivam [JJ.)

UMPUBLISHED DECISIONS

Mame of the paries, Filing Mo of Yeor, Decided on date (Mame of Judges] (Mame of Court) Example:
BP Singhal v. Unian of India, W.R (Civil) Ne.294 of 2004, Decided on Moy?, 2010(K.G. Balaknshnon €11, SH
Kapacdia, BV Rovesndran, B3, Reddy and P Sathasivam (1) (Suprame Court of India),

INTERNATIONAL DECISIONS

Caose name, {Porty nomes) Judgement, Year, Publisher, Page Mo |Cour Mame) Example:

Cose Concerning Right of Passage over Indian Territery {India v. Portugal) Judgmant, 1957, 1] reparts, 12 {International

Courtof Justice)

LEGISLATIVE MATERIALS

When citing Constitution, it should be in Copitol lefters while other Statutes it should be First lefier of the word in Uppercaose
fallowed by lower cases,

CONSTITUTION

Art. 21, THECONSTITUTION QF INDIA, 1950,

OTHER STATUTES

Sec. 124, Indian Contract Act, 1872.

BILLS

I, 2, Tha Companies |Amandmant) Bill (introduced in Lok Sobha on March 16, 201 6)
PARLIAMENTARY DEBATES

Question/Statement by Name, DEBATE NAME, poge no (Date] Example:

= Question by M.G. lyengar, COMSTITUENT ASSEMBLY DEBATES 1714 (Auwgust 22, 1247)
= Statement of V. Marayanaswamy, LOK SABHA DEBATES 5 {March 10,2010).



BOOKS
TEXTEOOKS
Mame of the Authar, NAME OF THE BOOK, Volume (lssue), Page {Publisher, Edition, Year)
Example:
H. 0. Searvai, COMNSTITUTEONAL LAW OF INDIA, Viel. 3, 127 (Universal Low Publishing Co. Pyt ltd . 4 "Edn_, 2015)

*  Inthe cose of o single auther,

M.PBlgin, INDIAN COMNSTITUTIONAL LAW, 98 (Komal Low Houwse, Sth Edn., 1998}

+  |fthere Is-more than one author and up to two authors,
M.Blain and 5.M. Jain, PRINCIPLES OF ADMIMNISTREATIVE LAW, 38 [Wadhawa, 2001)

+  |f there ara mora than fwo authars,

B Harris et al, LAW GF THE EURDPEAN COMMUNITY OGN HUMAN RIGHTE, &9 (2nd Edn., 1979).
* |t there 15 no author then the ciotion waould begin from the Title of the Book
«  |Fthe title of the book includes the outhar's name then the book shauld be cited as an cuthor less book
Example:

Chitty on Contracts, Vol. 2, 209 {H.G. Beole ad., 28th adn,, 1999},
EDITED BOOKS
Mome of Editor/s (Ed.) NAME OF BOOK, page no./s {Publisher Mame, Year of Publication)

* In the case of a single editor,
Milandra Kumar (ad.), MAMNA PALKHIVALA: A TRIBUTE, 24 (Universal Publishers, 2004),

*  If there is more than one auther and up to twe editors,
5.K, Verma and Roman Mittal (eds.), INTELLECTUAL PROPERTY RIGHTS: A GLOBAL VISION, 38(2004).

+  |f there are more than two editors,
Chhatropati Singh et.al. leds.), TOWARDS EMERGY COMSERVATION LAW 78 (1989

COLLECTION OF ESSAYS
Mame of Author, Name of Articlz in Mame of Collected Boak Page No {Editor Mame, Yaar of Publication]

M.5. Remakumar, India's Muclear Deterrence in NUCLEAR WEAPOINS AND INDIAS MATIONALSECURITY 33 (ML Sondhi
Edn., 2000).

REGILIGIOUS AND MYTHOLOGICAL TEXTS
TITLE, Choapter/ Surar Verse [if applicabls)
Example:
THE BHAGAVALD GITA, Chapter | Yersedd
ARTICLES
Marmea ol Aulher, Mame ol Article, Velume flssue) NAME WHERE ARTICLE |53 PUBLISHED page ne [Year of Publizafion]
LAW REVIEW ARTICLES

A, Danner, Constructing o Hiergrchy of Crimes in International Criminal Low Sentencing, Yol 87(3) VIRGIMIA Law
REVIEW 41 5{2001),

MAGAZINE ARTICLES
* Arficles in print versions of magazines
Uttom Sengupta, Jack of Clubs and the Cordsharps, OUTLOOK 22 (lune 11, 2018),

*  Articles published in @ magazine arranged by volume
A, Bagchi, 5ri Lanka's Experiment in Controlled Decentralization: Leaming from India, 23{1) ECOMOMIC AND
POLITICAL WEEKLY 25 [Janueary 2, 1988),

*  Articles in print versions of newspapers
Robart |, Fraidman, India's Shome: Sexual Slavery and Polifical Carruption are Laading to an AIDS Cotostrophe,
THE MNATIOMN &1 (MNew York Edn., April B, 19%4)

MAGAZINE ARTICLES ONLINE VERSIOMNS
Mame of Author, Name of Article, NAME WHERE ARTICLE 15 PUBLISHED (Date of issua)
availoble at link whera it is published (date of last visi)

It is mandaotary to use exoct link whers the article of published removing the hypedink



* Articles in online versions of newspapers
Mehbaoob leelani, Palitics strefches fist of Smarf Cities from 100 to 109, The Hindu (2 July 2014), available af
http:/ fevew thehindu. camfodays-paper/politics-stretches-list-of-smar-cities- from-100-1a-
109/aricla8799010.sce(last visited on July 2,2014).

*  Articles in online versions on magozines
Uttam Sengueto, Jack of Clubs and the Caordsharps, GUTLOOK (11 June 2014}, available ot

hitp:/fwww outlookindio.com/ magazine/story/jock-ol-clubs-ond-the:cardsharps /2974 27 Last visited on July 2,
2014,

REPORTS

LAW COMMISSION REPORTS

243 Report of the Law Commission of India (201 2)
ONLINE REPORTS

World Trade Orgonization, lomy oullines “cockinil opprooch” in moving Doha torward, (2010), availoble af
hitp:/ fewwwio,orglenglish/news e/news 10 _eftnc_chair report Gdmoy10 e htm (Lostwsited on Moy 10, 2016},

INTERMNATIONAL TREATIES
Art, 5, UM Ganeral Assembly, Romea Statute of the Infernational Criminal Cour flast amended 2070), July12, 1998, 15BN
Mo, 92-9227-227-6, gvailable at; http:/www retwarld. org/docid/3oeéb3al4 biml (accessad July 2, 2014)

GEMERAL RULES
FORMATTING

= Single numbears do nat begin with O

*  Remove hyparlinks in all citations of URLs

= Theformat of dofes should be - Juna 25,2014

*  Capftalisotion — The start of every sentence should be in copifols. In titles, do not capitalise aricles, conjunctions or

prepositions if they comprise of lass than four latters.

Italics —Halics are te ba vsed in tha follawing ingtances:

Case nomes when usad in the main fext

Mon-Englishwords

Emphasis in the main text, but not forming port of oquote

= Short forms— The shor forms of wards which are nat mentioned in this gulde ore not acceplable. Short torms which are
uf:-;;ep'll;rHe ara:

A forAdticle

= Clferclouse

+ Mo fornumber

= Req. torregulatian

= Sac forsection

« Vol forvelume

- - - -

*  Edn, Foredition

* [Ed Foreditar

*  Ltd, far Limited

v Co ler Campany

*  lng for lncorporoted

*  Add"s"tothe shortfarm for the plural form.

FOOTMOTES

*  Mulfiple citations in the same laainate shauld Be separated by asamicalon,
Connectars—

* |d. ond supra are the only connectors which may be used for cross referencing



= Thesaconnectors can only be used ta refer lo the ariginal leainete and may not be used la reler lo an aarlier referance,
+  Thetormatfor referring to the immediately prior footnote shall be ora of the following:
= When the page numberis) being referred to ore the some-as in the pravious footnote

LI (. &
= When the poge numberls) being refarred to are different fram the previous foalnole
*  ldmi77-78

*  The lost nome of the authar, when available, should beused before the supra. The format for reterring fo foomote sarlier
than the immediately prior footnote shall be: Searvai, supra note &, ot 10.

Intraductory Signals

»  Maintroduciory signal o be used when the footnole directly provides the propasitian.

*  Thesignal 'Sz shall be usad when the cited gutharity cdlearly supports the proposition.

*  Allootnotes must not end ina period (fullstop).

QUOTES

* For quotations below Mty wards in length, the quote shauld be in double inverted commas and shauld beitalicizad,

* For quotetions obove fifty words in length, seporate the text from the main paragraph, indent it by on inch from sither side;
and provide only single line spocing. If the main text has only single line spacing, the font size of the guate shall be

reduced byl



PRAGYAAN: JOURNAL OF LAW

Ethics Policy for Journal

1. Reporting Standards

Authors of research paper should present an accurate account of the wark pedormed as well as an objective discuzdion ol its
significance. Underlying dato should be represented accuraiely in tha paper. A poper should contain suffichant detail and
referencas to permit others 1o replicale the work. Fraudolent or knowingly inaccurate stolemsnts constitute unethicol
behoviour and ore unocceptable, Review and professional publication articles should olso be occurote and objechive, ond
editonol ‘opinion' works should ke cleerdy identitied as such

2. Dato Access and Retention

Awthors may be asked to provide the ressarch data supparting their paper for edilorial review and,/or fo comply with the
open data reguirements of the journal, Authers should be prepared to provide public access to such data, it practicable,
and should be prepared to retain such data for o reasonable number of years after publication. Authors may refer to their
journal's Guide for Authars for further details.

3. Originality and Acknowledgement of Sources

The authors should ansure that they have writtan entirely ariginal work, and if the authors have used the work and/ar wards
of others, that it has been npproprictely ocknowledged, cited, quoted and permission has been obtained whare necessary,
Authors should cite publications that have Influsnced the reported wark and that give the work appropriate contest within
the larger scholarly record. Infarmation obtained privately, as in conversation, correspondence, or discussion with third
parties, must nat be usad or reportad without explicit, written permission fram the sourca.

Plaglarism takes many forms, from 'possing off onother's poper os the outhor's own papsr, to copying or poraphrasing
substontiol pors of anothar's poper (without attnbution), to daiming results from reseorch conductad by ofrers. Flogionsm
inall ite forme constitutas unethical behoviour ond is unacceptoble. Plagiorism test of the content should net be more than
TO% (Turnilin).

4, Similarity checks for plogiarism shall exclude the following:
i Allguoted work reproduced with ol necessary permission ond,/or atribution with comect citatian.
ii. Al refarances, foolnotas, andnetes, bibliograghy, 1able of contents, prefoce, menods and ackriowledgemants.
il All gerigric terms, phroses, lows, standard symbals, mathematical lermula and standard squations.
iv. Maomeotinstitutions; departments, stc.
5. Multiple, Redundant or Concurrent Publication

A author should pot in general publish manuscripts describing assentially the same research in mare than one joumal of
primary publication. Submitting the same manuscriptto more than one journal concurrently constitutes unsthizal bshaviour
and is unoccepioble.

In general, an author should not submil for consideration in anothaer journal @ poaper that has been published praviously,
pxcept in thedorm of an abstractor as portof a published lectureor acodemic thesis oros an eleciranic preprint.

Publication of some kinds of arficles (e.g. clinical guidelines, translations] in mare than one journal is somstimes justifiable,
provided cerfain conditions ore met, The guthors and editors of the journals concerned must ogree to the secondary
publication, which must reflect the some data and interpretation of the primary document. The primary reference must be
cited in the secondary publication, Further detall on acceptable farms of secondary publicafion con be found from the

ICHUE
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Ethics Policy for Journal

1. Reporting Standards

Authars of research poper should present on accurate account of the work pedarmed as well os an objective discussionof its
significonce. Underlying data should be represented accurately in the papar, A paper should contain sufficiant detail and
refarances to parmif athars o rep|i{;pte the wark, Fravdulent or kn:}wingh inaccurate siatements constifute unethical
behoviour and are unacceplable, Review and professional publication articlzs should also be orcuraie and ohijective, and
editorial ‘opinlon' works should be clearly identified oz such,

2. Datao Access and Retention

Authars maoy be asked lo provide the research data supperting their paper lor edilorial review and/er o comply with the
open dato requirements af the joumal, Authors should be prepored to provids public access fosuch data, if procticabls,
and should be prepared to retain such dota for o reasonoble numbsr of yeors ofter publication. Authaors may reter to their
jourmal's Guide for Authors torfurther detoils.

3. Originality and Acknowledgement of Sources

The avthers should engure that they have written antirely original work, and if the outhors have used the werk ond/or waords
ot others, thot it has been oppropriotely ocknowledged, cited, guoted ond permission hos basn obiained where necessory,
Authors should cite publications that hove influenced the reporied work and that give the work oppropriote context within the
lorger scholary record. Information obtoined privataly, as incorversotion, comespondence, or discussion with third porties,
must not be used or repored without expliclt, wiitten permission frem the source,

Plogigrism takes many forms, from ‘passing off’ onothear's poper gs the author's own papern to copying or paraphrasing
substantial parts of anothars poper (without aftribution}), to claiming results from research conductad by others, Plaglarism
in.all its forms constitutes unethical behaviour and i unocceptable. Plagiarism test of the content should not be mare than

1 0% (Turniting,
4. Similarity checks for plagiarism shall exclude the following:
L. Al quoted work reproduced with all necessory permission and/or attribution with correct citation
i, Al referances, tootnotes, andnotes, bibliogrophy, lable of contents, prafoce, methods and acknowledgements.
i, All ganeric tarms, phrases, laws, standard symbels, mathematicol formula and standard equations.
i, Momeof institutians, departments, ate,
5. Multiple, Redundant or Concurrent Publication

An authar should nat in general publish manuscripts describing essentially the sume resaarch in more than one jeumal of
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Peer Review Policy

Paer review is an intagral part of sur research journal. All the ressarch papers will bie sent to Reviewer after cancealing the
name of the author and any other idanfification mark in this regord.  We ensurs that Peer review will be fair, honest and
maintain confidentiality

The proctice of peer review 15 1o ensure that only goed research popers are published. Itis an objedive process af the heart
of good scholarly publishing and is carried out by oll reputoble scientific joumals. Our referses play o vital role in
maintaining the high standards and all manuscripts are peer reviewed following the procedure outhned below,

Initial manuscript evaluation The Editor first evaluates all manuscripts. It s rare, but it is possible for an exceptional
monuscript to be accepted of this stage. Manuscripts rejected at this stage are insufficiently arginal, have serious scientific
laws, have poor grammar or English language, or are autside the aimz and scope of the joumal. These that meet the
minimurm criterioare normally possed on to at least 2 axperts for review,

Type of Peer Review: Cur Policy employs blind reviewing, whare both the reterse ond author remain anonymeous
thraughaut tha process.

How the referee is selected Whenever possible, refereas are maotched 1o the poper according to their expertise and our
database is constantly baing updated.

Referee reports: Referees are asked lo evaluate whether the manuscript. Follows sppropriate ethical guidslines - Has
results which are cleary prasented and suppad the conclusions - Corractly rafarences pravious relevant wark,

Language corraction iz not part of the peer réview process, but referées may, i so wish, suggest comections to the
manuscrpl.

How long does the review process take? The timea required for the review process is dependent on the response of the
refarses. In rare coses for which it is exramaly difficult fo find a second raferee fo review the manuscript, or when the one
referes's repart has thoroughly convinced the Editor, Dacisions at this stage to accepl, rejact or ask the outhor for a revision
are made on the bosis of only ene referee’s report. The Editor's decision will be sent o the authar with recommendations
made by the referees, which uvsually includes verbatim comments by the referses, This process takes one month. Revised
monuscripts may be returned fo the initial referees wha maoy then request onother revision of o manuscript or in case secand
refaree the entire process tokes 2.3 months.

Final report: A final dacision to accept or reject the manuscript will be sent to the author afong with any recammendations
made by the refereas and may include verbotim comments by the refersas,

Editor's Decision will be final. Referses are to advise the editor, who is responsible for the final decision fo accept or
reject the research poperfor publication.
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